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The nonidentity problem raises the question whether an act that is necessary for a person’s
existence can also harm that person. For example, according to the nonidentity logic,
descendants of victims of historical injustices such as slavery and the Holocaust
cannot complain about those injustices because the terrible events made their very
existence possible. If a person has a life worth living, then past wrongs but for which she
would not exist seemingly cannot have harmed her. This article offers novel solutions to
the counterintuitive nonidentity reasoning by placing it in a fresh setting: claims about
animal agriculture. Per the nonidentity logic, a slaughterhouse benefits the animals
doomed to end there because slaughter is those animals’ raison d’être. This article
responds to the nonidentity problem chiefly by positing an asymmetry between failing to
create living beings and harming them, thus building on a moralized version of the
endowment effect. Consideration of the nonidentity problem in the animal context reveals
a common thread running through moral reasoning about human obligations toward our
own as well as other species.

INTRODUCTION

If you are a vegan, vegetarian, or even pescatarian, you have likely encountered a seem-
ingly paradoxical objection to your ethics. If a farmed animal—a cow, for instance—has a
life worth living, and the animal would never have existed absent the demand for her meat
or bodily output, then doesn’t it follow that humans deny that animal a benefit by refusing
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to eat her or her products? A person who uses animal products accordingly helps rather
than harms animals. Absent the omnivore’s demand for these products, the animals in
question would not exist at all.1 Refraining from consuming animals thus deprives those
animals of lives worth living. Moreover, the benefits of life that omnivores confer accrue
not just to individual animals but to entire species because animals such as domestic pigs,
chickens, and cows would not exist were it not for humans breeding, raising, and eating
them. Thus, the argument concludes, what may appear to be harm to animals is actually a
kind of gift, a gift that vegans, vegetarians, and the like misguidedly refuse to convey to the
animals they purport to care about.

One way to challenge what we shall call the animals-benefit objection is to contest its
factual premise that farmed animals’ lives are worth living. Although philosophers do not
always specify exactly what makes a life worth living,2 the concept appears to connote at
least some sort of minimally satisfying life. We will not attempt to define the term, because
by any reasonable definition, most farmed and otherwise exploited animals do not have
lives worth living. The overwhelming majority of egg-laying hens live in confined spaces
where they can barely flap their wings and often suffer prolapses from having been bred to
lay more eggs than their bodies can handle. Such animals endure sustained misery.3 So do
the dairy cows whose babies the farmer repeatedly takes from them at birth so that the
milk produced for baby bovine nursing can instead go to human consumers. After
experiencing this torment repeatedly, the grieving mother cow must join her children at
slaughter when she no longer produces as much milk as she once did.4 Similar misfortunes
beset the lives of other animals that people raise for food, fiber, and other products.

The foregoing response covers the vast majority of farmed animals. Yet we want to go
further. We hope to persuade readers to reject the animals-benefit argument even in the
small number of cases in which the farmed animal in question has a life worth living

1 See, e.g., Nathanael Johnson, Is There a Moral Case for Eating Meat?, VOX (Aug. 11, 2015), https://www.vox.com

/2015/8/9/9122907/meat-ethics (describing the view that “it’s better to have a life worth living than no life at

all—even if it ends with slaughter and consumption” as an implication of statements by Temple Grandin).

2 For a skeptical view about the utility of the question whether a human life is worth living, see John J. McDermott,

Why Bother? Is Life Worth Living?, 88 J. PHIL. 677, 67783 (1991).

3 HUMANE SOC’Y OF THE U.S., AN HSUS REPORT, ANIMAL SUFFERING IN THE EGG INDUSTRY 1–9, https://www

.humanesociety.org/sites/default/files/docs/egg-laying-hen-report.pdf (last visited Mar. 24, 2022); Dylan

Matthews, Cage-Free, Free Range, Organic: What All Those Egg Labels Really Mean, VOX (Oct. 19, 2018),

https://www.vox.com/2015/12/25/10662742/egg-labels-cage-free.

4 Andrew Jacobs, Is Dairy Farming Cruel to Cows?, N.Y. TIMES (Dec. 29, 2020), https://www.nytimes.com/2020/12

/29/science/dairy-farming-cows-milk.html) (describing how dairy cows have their calves taken away from them

and generally describing cruel practices in the dairy industry); HUMANE SOC’Y OF THE U.S., AN HSUS REPORT, THE

WELFARE OF COWS IN THE DAIRY INDUSTRY 9–10, https://www.humanesociety.org/sites/default/files/docs/hsus-report

-animal-welfare-cow-dairy-industry.pdf (last visited Mar. 24, 2022); Mary Bates, The Emotional Lives of Dairy

Cows, WIRED ( June 30, 2014), https://www.wired.com/2014/06/the-emotional-lives-of-dairy-cows/ (describing

the emotional effect that practices such as calf separation and hot-iron dehorning have on dairy cows).
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(however defined). We think that consuming animal products even from animals with
worthwhile lives is wrong. Accordingly, in this article, we will assume, albeit solely for
the sake of argument, that exploited animals can have lives worth living.

Imagine that a farmer raises a litter of piglets and treats them as though they were his
pets. Then, when they reach “slaughter weight,” the farmer kills them as humanely as
possible. (His would hardly be a profitable enterprise, but we are assuming away such
practical concerns.) We would consider the farmer’s pets-to-meat program wrong, even
if the pigs had led happy lives up until the day of slaughter and thus even if their lives
were, on net, worth living.5 Put differently, assume, against the overwhelming weight of
the evidence, that defenders of “humane” animal exploitation are right in claiming that
animals who become meat enjoy happy lives followed by “one bad day.”6 Still, we will
argue that the many good days do not justify what happens on the bad day. We make
the following core moral claim: if it is wrong to kill an animal for food at the time that
one kills the animal (as it is in nearly every circumstance7), then it is also wrong to kill that
same animal even after months of showing kindness to the animal.8

5 For similar examples, see Mylan Engel Jr., The Commonsense Case for Ethical Vegetarianism, 19 BETWEEN SPECIES

2, 3–4 (2016) (exemplifying and outlining the principle that the moral wrongs associated with harming animals

are not justified when this harm is inflicted for purposes of eating them). See also Alastair Norcross, Puppies, Pigs,

and People: Eating Meat and Marginal Cases, 18 PHIL. PERP. 229, 229–36 (2004) (employing a similar example of

personally mistreating animals to demonstrate the moral issues associated with consuming products created

through animal cruelty).

6 See R. M. Hare,Why I Am Only a Demi-Vegetarian, in SINGER AND HIS CRITICS 239 (D. Jamieson ed., 1999); Nicolas

Delon, The Replaceability Argument in the Ethics of Animal Husbandry, in ENCYCLOPEDIA OF FOOD AND

AGRICULTURAL ETHICS 1–7 (Paul Thompson & David Kaplan eds., 2014).

7 We say “nearly” because we acknowledge that there may be exceptions. For example, we would not presume to

judge those who kill animals for food when the alternative is something truly extreme, like starvation. In such

circumstances, the killing and consumption are understandable and thus at least morally excusable, even if not

fully justifiable. Generally, distinctions in animal welfare are drawn between the infliction of necessary and

unnecessary suffering, although the drawing of such distinctions often involves “relatively trivial” human

interests superseding animals’ “most fundamental interest in not experiencing pain or death.” Gary L.

Francione, Animals, Property and Legal Welfarism: ‘Unnecessary’ Suffering and the ‘Humane’ Treatment of

Animals, 46 RUTGERS L. REV. 721, 723 (1995). This result has been asserted as justified by the contention that

human interests should be given inherently greater weight in such balancing. Gary L. Francione, Animal

Welfare and the Moral Welfare of Nonhuman Animals, 6 L. CULTURE & HUMAN. 24, 30 (2010) (critiquing that

contention).

8 For simplicity, we focus mostly on killing animals for meat rather than other uses of animals that do not involve

their immediate slaughter, such as the production of dairy, eggs, or wool, because even animals raised for these

other products are typically slaughtered for low-quality meat once their production slows. See, e.g., The Dairy

Industry, PETA, https://www.peta.org/issues/animals-used-for-food/factory-farming/cows/dairy-industry/ (last

visited Mar. 17, 2022) (stating that dairy “[c]ows’ bodies are often turned into soup, food for dogs and cats, or

ground beef because they are too ‘spent’ to be used for anything else”); Blake Morrison et al., Old-Hen Meat Fed to

Pets and Schoolkids, USA TODAY (Dec. 16, 2009), https://usatoday30.usatoday.com/news/education/2009-12-08

-hen-meat-school-lunch_N.htm (describing the use of “spent hens” for meat).
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Indeed, we can identify at least two ways in which giving the animal a good life until
the “one bad day” might make the slaughter worse rather than better. First, we could re-
gard death as a mercy for a miserable animal who endures nothing but cruelty and tor-
ment. In contrast, slaughter deprives a well-cared-for animal of a satisfying life. Second, a
farmer who treats an animal with kindness and thus trains her to trust him betrays that
animal when he kills her. We think most readers will share this intuition if they imagine a
puppy a family raised as a pet. If the family were to slaughter the puppy one morning, they
would be engaging in an egregious betrayal.9

Whether the element of betrayal makes the killing worse is beside the point, however.
Whether killing after cruelty or killing after kindness is worse, neither is morally justified.
However kind we might be to an animal (or a human, for that matter), there never comes a
point when that kindness entitles us to take the animal’s (or human’s) life for our own gain.

We imagine that at least some of our readers share the intuition that taking an
animal’s life is wrong no matter how kind the killer was beforehand. For those who still
aren’t sure whether they agree, we offer an example involving humans.

Imagine that Eve has a disease that will require her to have a heart transplant before
she turns forty. Her genetic code makes her very unlikely to find a matching organ donor.
Accordingly, using reproductive technology, when she is twenty-five Eve conceives, births,
and begins to nurture Deborah, who grows into a happy child. Unbeknownst to Deborah,
Eve plans to kill her and “harvest” her heart when she is twelve and Eve is thirty-seven.
Even though Deborah will have twelve years of a life worth living, it would clearly be
monstrous for Eve to carry out her plan. We would judge Eve (and any doctors or others
who knowingly assisted her) culpable for doing so. As a general matter, people cannot
bank credits for their good deeds (such as being kind to a child) to offset bad ones (such
as killing the child). Good deeds do not cancel out bad ones, even if the actor would never
have carried out the good deeds absent her plan to carry out the bad.

We can think of no reason to restrict the prior-good-doesn’t-license-later-bad logic to
human-on-human morality. If it is ordinarily wrong, as we believe it is, to kill or otherwise
harm animals for food, then it is wrong to do so even when those animals existed only
because of the plan to use them as food. Case closed, right?

Maybe not. Our argument to this point has demonstrated that if it is wrong to inflict
suffering or death on a sentient creature, the farmer acts wrongfully by doing so even if the
farmer is also responsible for the creature’s existence and gave the creature a life worth
living because of the farmer’s plan to slaughter the creature for sale. Creating a being with
a life worth living does not license the farmer to harm or kill that being, even if the harm

9 See SHERRY F. COLB, MIND IF I ORDER THE CHEESEBURGER? AND OTHER QUESTIONS PEOPLE ASK VEGANS 248–53 (2013)

(comparing betrayal experienced by “humanely” raised farmed animals with betrayal of animals deemed pets);

Norcross, supra note 5, passim (same).
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or killing leaves the being’s life overall in the worth-living category. This statement is true
at least in part because we evaluate the rightness or wrongness of each separate act, given
that the first does not make the second inevitable: the farmer can decide, after breeding
and feeding the animal, not to kill her. From the farmer’s perspective, breeding, on one
hand, and killing or harmfully exploiting, on the other hand, are distinct acts, however
much he links them in his mind.

From the consumer’s perspective, by contrast, there appears to be only one single act:
purchasing the animal products. The consumer of animal products does not send two
market signals to the farmer: (1) bring an animal into existence and give that animal a
life worth living, and (2) then take the further actions of harmfully exploiting and slaugh-
tering the animal. Buying meat, dairy, or eggs sends a single indivisible market signal to
farmers both to breed more animals and to inflict harm on those animals to create the
products in question.

If the argument that animals benefit from being farmed fails as a defense for the farmer,
might it succeed as a defense for the consumer? We reiterate that in the vast majority of
cases, the animals whose flesh and secretions become food for the consumer do not have
lives worth living, so the animals-benefit argument does not even get off the ground. But for
the small number of animals whose lives we assume are worth living notwithstanding
their terrible end, can the consumer justify her consumption habits by drawing on the
indivisibility, from her perspective, of the worthwhile life and the sad and premature end?

We can formulate that question as well in a way that makes it relevant to human-on-
human morality. Consider a stylized example from the pre–Civil War United States. Sup-
pose that plantation owner Beauregard enslaves a person named Jim. Suppose further that
Jim exists only because Beauregard purchased and thereby brought together Jim’s parents.
Even if we assume that Jim’s life is worth living, we reject out of hand the claim that Beau-
regard could ethically continue to enslave Jim. The claim never gets off the ground because
the creation of Jim (by bringing his parents together) is severable from the continued en-
slavement of Jim.

From the perspective of an ethical consumer, however, the moral issue may be less
clear. A consumer who purchases clothing made of cotton picked by enslaved persons
has performed a single indivisible act. This one act induces both the creation of people
(with lives worth living, we are assuming) and the enslavement of those people once they
exist. If the enslaved people indeed have lives worth living, then how do we evaluate the
morality of a decision to purchase the products of slave labor?

We might try to distinguish the animal case from the human slavery case by observing
that consumers of animal products and consumers of slave-labor products, respectively,
act as they do with a different mental state. Animal products necessarily come from animal
exploitation, whereas generic commodities (such as cotton) that sometimes come from
slave labor do not necessarily involve human exploitation. Consumers of animal products
therefore knowingly demand injustice to animals, while consumers of cotton picked by
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enslaved people might just be demanding cotton and holding an attitude of reckless in-
difference toward sourcing.

Along the dimension of mental state, then, purchasing animal products is arguably
more culpable than purchasing generic goods that happen to be the product of slave labor!
This observation does not, of course, amount to approval or moral endorsement of the
decision to purchase goods resulting from slave labor. Furthermore, despite the possible
difference in culpability arising out of the respective mental states, the act of purchasing
animal products is sufficiently similar to the act of purchasing the products of slave labor
to allow for a useful analogy between the two.

We have a strong moral intuition that purchasing the products of slavery and purchas-
ing animal products are both very wrong. They are wrong, we think, even though, by
hypothesis, the enslaved person and the nonhuman animal have lives worth living and
would not have existed but for the decision to purchase the products, respectively, of
slavery and animal exploitation. Readers may share our intuitions.

We face a challenge, however: defending against the pull of competing moral intui-
tions. Specifically, when it comes to the moral choices of consumers, how do we defeat
the argument that enslaved humans and nonhuman animals benefit from consumption
choices that both lead to the existence of the beings in question and demand the infliction
of cruelty upon them? We refer to the argument we aim to defeat as the “animals-benefit”
claim because we focus in this article on nonhuman animals, but we hope that what we
have to say about nonhuman animals sheds light on related moral puzzles involving only
humans.

Defeating the animals-benefit claim implicates a family of puzzles that moral philos-
ophers have long struggled to solve. These puzzles go under the name of the nonidentity
problem. Here is the problem, in general terms:

(1) An act or choice is wrong only insofar as it causes harm to some being
(what we shall call “no-harm-no-foul”).

(2) When a single act or choice causes both the existence and the misfortunes
of a being, the act can be harmful only if the being has a life that is not
worth living. In other words, there can be no harm to a being to whom
a single act gave both existence and misfortunes if the being’s life is, on
balance, worth living (“net-benefit”).

(3) Yet some acts that produce net-benefit seem nonetheless to wrong the be-
ing created, thereby contradicting no-harm-no-foul (“wrong-anyway”).10

10 Although we phrase it somewhat differently, our statement of the problem closely tracks the standard view in the

philosophical literature. See, e.g., M.A. Roberts, The Nonidentity Problem, STAN. ENCYC. PHIL. (Apr. 2, 2019),

https://plato.stanford.edu/entries/nonidentity-problem/#:~:text=The%20nonidentity%20problem%20raises

%20questions,to%20have%20them%20at%20all.
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To answer the animals-benefit argument, we must either demonstrate why the intui-
tion that underwrites wrong-anyway is right, notwithstanding no-harm-no-foul and
net-benefit, or show how the nonidentity reasoning goes wrong in some other way. If
we succeed, we will have replied to an objection to animal rights and we will also have
shed light on an important puzzle in moral philosophy.

Moral philosophical questions may seem abstract, to be sure. Nonetheless, a successful
solution to the nonidentity problem would not only answer the animals-benefit claim for
vegans and vegetarians. It could potentially address important questions of law and public
policy, including whether descendants of enslaved humans are entitled to reparations and
whether we have an obligation to preserve the natural environment for our descendants.11

Accordingly, this article uses the animals-benefit claim to offer new insights into the
nonidentity problem. Part I specifies the problem in greater detail with some additional
stylized examples. Part II conducts a critical review of the leading proposed solutions to
the problem. Finding none fully satisfactory, we then articulate alternative approaches.
Part III proposes our most substantial innovation; building on but also modifying argu-
ments offered by Elizabeth Harman, Seana Shiffrin, and others, we contend that moral
agents are responsible for the harm that results from, but cannot take credit for the ben-
efits conferred by, actions that lead to the creation of a sentient being. Part IV argues,
alternatively, that consumers of animal products cannot plausibly describe their actions
as only incidentally harming animals; thus, their intentions and actions might be said
to take the animal case entirely outside the scope of the nonidentity problem. In other
words, part IV contests the claim we made above that the moral choice facing consumers
differs in a relevant way from the moral choice facing farmers. Part V builds on the work
of Ori Herstein, who conceptualizes historical injustices such as slavery and the Holocaust
as involving group harm; although we note that Herstein’s approach does not respond to
all variations of the nonidentity problem, it is particularly well suited to addressing the
animals-benefit claim.

I. STYLIZED EXAMPLES OF THE NONIDENTITY PROBLEM

The nonidentity problem takes its name from the fact that the person who complains of
being harmed by someone else’s allegedly immoral choice would not exist in the absence
of that choice. In other words, if the complainant had her way, then either somebody else

11 Indeed, the nonidentity problem often has a particular focus on the future. The problem, also referred to as “the

paradox of future individuals,” has been illustrated by the questions of whether to choose a nuclear over a solar

power source despite knowledge that the radioactive waste created by the nuclear source would kill thousands in

future generations who themselves would not exist but for the choice to use nuclear instead of solar power.

Gregory S. Kavka, The Paradox of Future Individuals, 11 PHIL. & PUB. AFFS. 93, 97 (1982).
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would exist in her place (so that the complained-of act would affect the identity of who
came into existence) or nobody would have come into existence. In either event, she would
not exist.12 She is accordingly comparing her state of well-being now (a state that resulted
from the choice she condemns) with her well-being in a state of nonexistence if the object
of her condemnation had only done precisely what she claims he ought to have done.
Consider some stylized examples that we borrow with minor changes from philosophers’
substantial body of work in this area.13

Suppose Jane wants to have a child. She suffers from a condition that all but guarantees
that her child will be born blind (and otherwise healthy). Scientists have invented a med-
ication that will fully protect any offspring she has against developing blindness. Jane need
only take a pill with no side effects one month before conceiving to eliminate the resulting
child’s risk of blindness. Under these circumstances, would Jane be doing anything wrong
if she conceives a blind child immediately rather than taking the pill and waiting a month
to conceive a sighted child?

Some people would say that by failing to take the pill and wait the month, Jane has
acted wrongfully. But whom did she wrong? Blindness entails special challenges, in large
part because society has organized itself around the assumption that people can see.14

Nonetheless, Jane has plentiful resources and will love her child. The child, though blind,
will enjoy a life worth living. And Jane’s child—the blind one—would not have existed at all
if Jane had waited a month to conceive, because a different egg and sperm would have com-
bined to produce a different baby. For the blind child, then, there are two choices only:
either to live a life worth living as a blind person or to live no life at all. We have no third
option of Jane creating that same baby and endowing the child with the ability to see. Are
we prepared to say that creating a blind person with a life worth living, a life that is valuable
to the blind person, constitutes a harm to the child? The answer would appear to be no.

Jane’s actions thus satisfy no-harm-no-foul (because they inflict no harm on anyone)
and net-benefit (because Jane’s blind child enjoys a life worth living). We might therefore
conclude that we cannot criticize Jane for conceiving her child without waiting a month.

12 Some philosophers define the nonidentity problem in a more restrictive way, such that it includes only

circumstances in which one compares an action that calls into existence one or more beings with an omission

or alternative action that calls into existence one or more different beings. See DEREK PARFIT, REASONS AND PERSONS

351–52 (1986). Thus, the action or its omission or alternative affects the identity of the being or beings called into

existence but not whether such a being or beings came into existence. Most of our examples fit this more

restrictive definition, but we phrase the condition somewhat more generally to cover a greater variety of cases.

13 See id. at 375–77; David Boonin, How to Solve the Non-Identity Problem, 22 PUB. AFFS. Q. 129, 129–31 (2008)

(providing examples of the nonidentity problem).

14 This way of thinking is more broadly referred to as the social model of disability. The social model of disability

“presents disablement as emerging out of the interaction between an individual and their environment.” Ari

Ne’eman, Opinion, What If Disability Rights Were for Everyone?, N.Y. TIMES (Oct. 1, 2021), https://www

.nytimes.com/2021/10/01/opinion/disability-rights-biden-us.html.
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Yet Jane’s actions still trigger an intuition in many of us that she did something wrong (by
failing to take the pill and wait a month to conceive). Her actions thus satisfy the criterion
for wrong-anyway because they seem wrong notwithstanding the apparent failure to meet
the harmfulness criterion. To solve the nonidentity problem, we must reject one of the
three propositions because they are logically inconsistent with one another. Yet each
proposition appears sound.

Perhaps the reader is thinking that the scenario we describe fails to satisfy the “no one
suffered a setback in his interests” premise of the nonidentity problem. Have we not iden-
tified someone who suffers harm because of Jane’s decision? Wouldn’t that be the (sighted)
baby that Jane did not conceive? We might regard the sighted child who never comes into
the world as having experienced a harm as a result of Jane’s decision to conceive imme-
diately rather than wait a month. Yet the nonexistence of that sighted child might have
nothing to do with Jane’s failure to wait a month. Had she waited, any one of millions of
possible sighted children might have come into the world, a product of the vast number of
sperm cells that might have ultimately fertilized Jane’s egg that month. We accordingly
cannot identify one specific child who would be here if only Jane had waited. All but
one of those alternative babies would still have never come into existence even if Jane
had taken the pill and waited. How, therefore, can we say that having her baby when
she did harmed a potential person who almost surely would never have existed anyway?

One could respond that even though almost none of the potential babies would have
become actual babies, one of them would have. Perhaps it is that baby, one whose identity
we do not and cannot truly know, who suffered the harm of Jane’s refusing to wait a
month to conceive.

That response might be convincing if potential-but-never-existing babies were compa-
rable to actual people who might become the victims of a future calamity. Suppose the
residents of a town decide in October to hold a lottery in November to identify one res-
ident whom they will stone to death as a sacrifice to the gods. In October, the identity of
the unfortunate lottery “winner” is unknown, but we know that someone will be the victim
of the awful plan.15 Thus, we could coherently say that the person who will end up being
stoned to death was severely disadvantaged by the October decision to hold the lottery,
even though no one knows who that person will turn out to be until November. In
November, it would be perfectly understandable for the unlucky “winner” to lament that
the town made its fateful decision the prior month. That’s for the obvious reason that the
“winner” experiences the harm of stoning in November. By contrast, potential people who
never come into existence are not harmed by their not coming into existence because they
never experience anything.

15 In some sense, of course, the October decision harms everyone in the community by creating anxiety that each

person may prove to be the chosen one and by morally tainting the community with the monstrous plan.
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Are we sure? Might a reader have the intuition that it is possible to harm someone who
does not exist and, as a consequence of the act in question, will never exist?

If one truly believed that the failure to come into existence is a harm, a number of
absurd results would follow. Every decision to not reproduce as many times as possible
would inflict a harm on all the people who would otherwise have been born with lives
worth living. If one thought that Jane’s decision not to wait a month to have a sighted
child harmed the nonexistent sighted baby that she could otherwise have had, then one
would also be committing oneself to saying that the decision to have two rather than three
or more children harms each of the potential children who would have otherwise
materialized. Because this idea seems indefensible except perhaps on religious grounds,16

virtually none of the philosophers who write about the nonidentity problem thinks that we
harm potential persons by failing to bring them into existence.17

So, is it wrong for Jane to decide to conceive now rather than take the pill and wait?
Before trying to answer that question, consider another example.

Suppose that a newly discovered fuel source—“contaminatium”—offers some benefits
in the present but in a hundred and fifty years will impose catastrophic environmental
harm. Using the contaminatium will accordingly lead to an unhealthy and poor popula-
tion in the future, but because it will radically alter the ensuing course of events through
so-called butterfly effects (or what Gregory Kavka called the “precariousness” of exis-
tence),18 it will also bring into existence the very people (and animals) who will experience
the degraded Earth. Avoiding use of the contaminatium now would do nothing beneficial
for those particular future people (and animals), because they will not be born if we refrain
from using the contaminatium now. Thus, so long as those future beings’ lives are even

16 Notably, the Biblical verse on which one might rest an obligation to create numerous children also expresses

human supremacy over other animals. See Genesis 1:28 (King James) (“Be fruitful, and multiply, and replenish

the earth, and subdue it: and have dominion over the fish of the sea, and over the fowl of the air, and over every

living thing that moveth upon the earth.”). Pope Francis recently criticized people who have pets but not children,

but he apparently did so out of concern that a projected demographic crash will cause economic and social

hardship as too few workers must support too many retirees, not out of concern for the potential people who

will not come into existence. See Elisabetta Povoledo, Pope Scolds Couples Who Choose Pets Over Kids, N.Y. TIMES

( Jan. 6, 2022), https://www.nytimes.com/2022/01/06/world/europe/pope-pets-kids.html.

17 See Jan Narveson, Moral Problems of Population, 57 MONIST 62, 73 (1973); Caspar Hare, Voices from Another

World: Must We Respect the Interests of People Who Do Not, and Will Never, Exist? 117 ETHICS 498, 498–501

(2007); Jefferson McMahan, Asymmetries in the Morality of Causing People to Exist, in HARMING FUTURE

PERSONS: ETHICS, GENETICS, AND THE NONIDENTITY PROBLEM, 49, 57 (Melinda A. Roberts & David T. Wasserman

eds., 2009) [hereinafter Asymmetries]; Jefferson McMahan, Problems of Population Theory, 92 ETHICS (SPECIAL

ISSUE) 96, 105, (1981) [hereinafter Population Theory]; 2 DEREK PARFIT, ON WHAT MATTERS, 224–25 (2011);

PETER SINGER, PRACTICAL ETHICS 114 (3d ed. 2011); Melinda Roberts, The Asymmetry: A Solution, 77 THEORIA

333, 333–36 (2011); Melinda Roberts, An Asymmetry in the Ethics of Procreation, 6 PHIL. COMPASS 765,

765–66, 772–74 (2011).

18 Kavka, supra note 11, at 93.
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just barely worth living, it appears that we inflict no harm upon those future people and
animals when we use a fuel that does catastrophic but delayed damage to the environment
in which those future beings will have to live. That conclusion is highly counterintuitive.
Can we avoid it?

Just as we can defeat most of the animals-benefit argument by pointing out a fact in
the real world—that most farmed animals do not have lives worth living—so too can we
invoke facts about the real world to defeat an argument in defense of environmental deg-
radation. Almost every action causing serious environmental damage in the distant future
will also harm and indeed is already harming people (and a large number of animals)
whose identities are fixed because they were already alive when the harm from pollution
commenced.19 Therefore, the premise of the hypothetical scenario—that the creation of
environmental complainants and the creation of environmental harm are inextricably
bound to each other—is usually going to be wrong.

We like that kind of response because it is grounded in facts about the world. But it
works best if the question is whether humans should care about the environment. The
answer is that yes, we should care, regardless of whether or how we solve the nonidentity
problem. A sufficient reason to care is that there are living beings who will suffer from a
damaged environment and who do not implicate the nonidentity problem because they
already exist. An additional reason to care is that there may be particular sorts of environ-
mental problems that realistically look like the hypothetical contaminatium example. A
generation ago, one could have conceived of global warming as having had this character.
At the time, reasonable people could believe that the world’s extant population would not
feel global warming’s effects because those effects would not materialize for over a century.
Although that view is no longer reasonable with respect to global warming, there may be
other kinds of very-long-latency environmental harms that operate in the way that
contaminatium does.

Even if our environmental example is purely hypothetical, we take it seriously for the
same reason that we take seriously the highly unrealistic premise that farmed animals have
lives worth living. Taking seriously stylized but far-fetched scenarios that cleanly present
the nonidentity problem helps us clarify our views about more realistic scenarios in other
contexts. Accordingly, we use Jane’s story, the case of distant-future-only environmental
harm, the animals-benefit claim, and a variety of other real and imaginary scenarios to test
others’ and our own intuitions about the nonidentity problem.

19 For example, PFAS, a class of very long-lasting chemical compounds that have already been linked to birth

defects, cancer, kidney disease, and other ailments, are consistently cycling through water, earth, and air and

“have been detected in all corners of the globe, from Penguin eggs in Antarctica to polar bears in the arctic.”

Tom Perkins, PFAS ‘Forever Chemicals’ Constantly Cycle Through Ground, Air and Water, Study Finds,

GUARDIAN (Dec. 18, 2021), https://www.theguardian.com/environment/2021/dec/17/pfas-forever-chemicals

-constantly-cycle-through-ground-air-and-water-study-finds.
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II. EXTANT APPROACHES

A. An Unsolvable Paradox
Derek Parfit was not the first philosopher to discuss the nonidentity problem,20 but

he addressed it in more detail than just about anyone before or since.21 Parfit presented
potential solutions to parts of the problem and then explained why some of these
solutions are more plausible than others.22 Yet the overall thrust of his argument accen-
tuates rather than resolves the paradox. He demonstrated that plausible solutions to the
problem in one context create trouble for versions of the problem in another context.
For example, the choice in question might lead to one or another of two potential
people, each happy to be alive, coming into existence (as in Jane’s case) so that one
commits no wrong against either party, regardless of the decision and notwithstanding
one child’s disability. But one would not want to say the same of choosing environmental
devastation, even though the choice to pollute the environment will also bring into being
an entirely different group of people (all of whom, we would hypothesize, are happy to be
alive). Given its complexity, we will not attempt to summarize Parfit’s view, which we
shall instead treat as a very powerful restatement of the problem. One comes away from
Parfit’s treatment of the subject thinking that the nonidentity problem may well be an
unsolvable paradox.

B. Bite the Bullet
David Boonin agrees with Parfit that there is no solution to the nonidentity problem as

conventionally understood.23 He went on to argue, however, that this means we should
abandon the wrong-anyway principle.24 According to Boonin, no-harm-no-foul and net-
benefit are sound general claims about moral philosophy, whereas wrong-anyway merely
describes a moral intuition that people may have.25 It explains our feeling that Jane acts
wrongfully by conceiving a blind child or our feeling that it would be wrong to degrade the
natural environment even if doing so harms only those beings who owe their existence to
the very act that causes them harm.26

20 Boonin, supra note 13, at 129 (noting that the problem appears to have been discovered independently by Parfit

and other philosophers in the late 1970s).

21 See Parfit, supra note 12, at 351–441, 487–90.

22 Id. at 364–79.

23 Boonin, supra note 13, at 146 (asserting that the problem’s conclusion cannot be avoided by rejecting one of the

problem’s premises). Boonin describes the strategy of rejecting a premise as the universal approach employed by

all who have attempted to solve the problem. Id.

24 Id. at 146–54.

25 Id. at 147.

26 See id. at 147–49.
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Moral philosophy aims, among other things, to reconcile our moral intuitions.27 But it
cannot always make sense of our every pre-reflective moral hunch. In a state of what John
Rawls called “reflective equilibrium,”28 we take those moral intuitions that survive critical
scrutiny and try to reconcile them in light of one another. Boonin exhaustively examined
the many arguments for the common intuition that we should reject no-harm-no-foul
and/or net-benefit in the Jane example, and he found them lacking. He accordingly
concluded that wrong-anyway must be a mistake.29 Jane does nothing wrong by con-
ceiving right away. And if using the contaminatium now would improve the lives of
some presently living beings even a little and adversely affect only future generations
who would not have otherwise come into existence and who will have lives worth living,
then we do nothing wrong by using contaminatium.

Although we might be willing to give Jane a pass, we find Boonin’s conclusion
profoundly unsettling as applied to contaminatium. How can it be morally harmless
and victimless behavior to despoil the environment even if the harm will manifest only
in the relatively distant future? Boonin’s conclusion as applied to nonhumans would mean
that any animal whose life is worth living necessarily benefits from being bred for exploi-
tation and slaughter because the animal in question would not have existed but for the
intended terrible fate. Understood in this way, the animals-benefit claim in Boonin’s
framework becomes irrefutable—and not only for the farmed animals but for enslaved
humans in the corresponding human example as well. We hesitate to accept such
counterintuitive results. We therefore consider it worthwhile to examine alternatives
before giving up on wrong-anyway. If we must give up on one of the moral propositions
we have been discussing, perhaps it ought to be no-harm-no-foul or net-benefit rather
than wrong-anyway. We will consider each possibility in turn.

C. Utilitarian Grounds for Rejecting No-Harm-No-Foul
Many philosophers characterize no-harm-no-foul (“an act is wrong only insofar as it

causes harm to some being”) as mistaken.30 Surprisingly, one can reject no-harm-no-foul
from either of two diametrically opposed positions: strong utilitarianism and strong
deontology.

27 See William H. Shaw, Intuition and Moral Philosophy, 17 AM. PHIL. Q. 127, 132 (1980) (“We are never faced

simply and starkly with a choice between contrary intuitions. . . . [T]he intuitionist’s strategy where intuitions

appear to conflict is to seek deeper for common ground and hunt for underlying principles on which to resolve

the dispute.”).

28 JOHN RAWLS, A THEORY OF JUSTICE 20 (1971).

29 Boonin, supra note 13, at 147–49.

30 Some, such as Robert Nozick, characterize wrongs as only those actions that violate the specific rights of other

individuals. H.L.A. Hart, Between Utility and Rights, 79 COLUM. L. REV. 828, 831 n.7, 835 (1979) (characterizing

such views as expressed in ROBERT NOZICK, ANARCHY, STATE, AND UTOPIA (1974)).
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Strong utilitarians have little difficulty rejecting no-harm-no-foul. Utilitarians typically
evaluate the rightness of an act or omission by the net overall utility it yields. It can there-
fore be wrong to do one harmless thing if doing a different harmless thing would have
affirmatively increased the amount of pleasure, preference satisfaction, or joy in the
world.31 If Jane conceives immediately, she will give birth to a blind child whose life is
worth living. If Jane instead takes a pill and waits a month, she will give birth to a different
(sighted) child whose life is also worth living and whose net utility, all things being equal,
is greater than that of the blind child. The world will contain more utility if Jane waits, so
the morally correct choice is for her to wait.

Likewise, the world in which the present generation relies on contaminatium for fuel
will, in the long run, have less utility in it than it would have had if our generation had
used a cleaner fuel. The current use of contaminatium will therefore offer future people
and animals less utility than the use of a cleaner fuel would have offered the alternative
future beings who would have been born in the absence of contaminatium use.

The utilitarian argument thus succeeds in solving the nonidentity problem and does so
by discarding the principle of no-harm-no-foul. However, most people—including
us—reject utilitarianism as anything like a comprehensive account of morality. We do
so because it appears to license many rights violations and terrible choices. To give just
one famous example, a utilitarian doctor could (and perhaps must) kill one healthy person
who comes into his office for a checkup to provide organs for five (or even two) people
awaiting transplants.32

To be sure, rule utilitarianism (as opposed to act utilitarianism) may be able to rescue
utilitarianism from most of the monstrous results to which it seems to lead. Rule utilitar-
ianism performs this rescue feat by reclassifying what appear to be foundational moral
principles as rules of thumb. Such rules, if followed consistently, will maximize utility over
the long term.33 A rule-utilitarian doctor, for instance, would not sacrifice one healthy
patient to save several others because doing so would, in the long run, discourage patients
from visiting any doctor. Despite the rule-utilitarian “save,” however, we share the skep-
ticism of utilitarianism’s many critics and accordingly question whether such rules really

31 Indeed, a chief criticism of utilitarianism is that “it ignores the moral importance of the separateness of

individuals. . . . Individual persons for it are therefore merely the channels or locations where what is of value

is to be found. . . . Hence, one’s individual happiness or pleasure, however innocent he may be, may be sacrificed

to procure a greater happiness or pleasure located in other persons,” a result that unqualified utilitarianism not

only allows but apparently mandates. Id. at 829–30.

32 See Judith Jarvis Thomson, The Trolley Problem, 94 YALE L.J. 1395, 1395–98 (1985).

33 Brad Hooker, Rule-Consequentialism, 99 MIND 67, 69–70 (1990) (contending that the morally repugnant aspects

of act utilitarianism can be avoided by an approach that “makes the rightness and wrongness of particular acts []

not a matter of the consequences of those individual acts, but rather a matter of conformity with that set of fairly

general rules whose acceptance by (more or less) everyone would have the best consequences”).
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do maximize utility.34 Furthermore, we would reject the violation of a rights-protecting
rule even if the rule does not maximize utility.

Notwithstanding our own rejection of utilitarianism, we are not interested in making a
comprehensive argument against it or against any version of consequentialism. Indeed, we
acknowledge that utilitarianism could be helpful to the achievement of our ultimate goal
as we attempt to respond to the nonidentity problem. Responding to the nonidentity
problem would, in turn, enable us to reply to the animals-benefit argument. Answers to
the nonidentity problem tend to travel together in the human and nonhuman cases.

To understand how utilitarianism responds to the animals-benefit claim in particular,
suppose one thinks on utilitarian grounds that Jane acts wrongly by conceiving now rather
than taking a pill and waiting a month because she would generate more utility in the
world in the latter scenario. If so, then one would also likely think that a consumer acts
wrongfully by purchasing animal products, even if they come from animals whose lives are
worth living. Why? Because in so purchasing, the consumer drives demand for the crea-
tion of low-but-positive-net-welfare animals. If, instead, she and other consumers substi-
tute plant-based foods, farmers will require less arable land for food production. After all,
producing just one calorie of animal-based food requires the production of more than ten
calories of plant-based feed.35 Producing an animal from plants, in other words, is highly
inefficient. Directly eating plant-based foods, on the other hand, uses land much more
efficiently. Less land needed for cultivation means, in turn, that more land can go back
to nature, where wild animals with their own higher utility can thrive.36 Eating plant foods
leads to the existence of different animals from those who exist in our current world of
animal consumption. For example, we would see more deer and wild turkeys but fewer
cows and chickens.37 Those different animals, the ones who would exist in a vegan world,

34 Iain Law, Rule-Consequentialism’s Dilemma, 2 ETHICAL THEORY & MORAL PRAC. 263, 263–65 (1999) (arguing that

rule-consequentialism is either incoherent or collapses into act-consequentialism because rule-consequentialism

cannot coherently claim that the right action is the one that failed to generate the best results, and because

attempting to avoid this conclusion would subsume rule-consequentialism into act-consequentialism).

35 “Overall, <10% of feed calories or protein ultimately become consumed meat, milk or egg calories, consistent with

mean or upper bound values of conversion efficiency estimates of individual animal categories.” A. Shepon et al.,

Energy and Protein Feed-to-Food Conversion Efficiencies in the US and Potential Food Security Gains from Dietary

Changes, 11 ENV’T RSCH. LETTERS 1, 6 (2016).

36 Critics of animal rights might object that farmed animals lead safer and thus better lives than their wild cousins in

nature, red in tooth and claw. Even so, the act/omission distinction explains why we humans could be morally

responsible for the harms that befall the animals we raise but not those living wild. Moreover, we have reason to

doubt the assumption that a typical wild animal’s life in nature is redder in tooth and claw than the life of a

farmed animal. See JONATHAN BALCOMBE, SECOND NATURE: THE INNER LIVES OF ANIMALS 146 (2010) (“The view of

wild nature as an earnest, relentless struggle . . . is a cynical misconception. . . . Of course, there is strife and

conflict in nature, but nature also is respectful, benign, and often beneficent”).

37 Paul Allen, What Would Happen If Everyone Went Vegan?, BBC GOOD FOOD, https://www.bbcgoodfood.com

/howto/guide/what-would-world-look-if-everyone-went-vegan (last visited Mar. 17, 2022).
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would have better lives than those who currently exist. Eating plant foods rather than
animal foods would thus increase overall utility.

If you are a utilitarian and find the above argument persuasive, we are delighted to hear
it, and we welcome you into the vegan movement. Honesty, however, compels us to
acknowledge that we cannot wholeheartedly embrace the utilitarian argument ourselves.

We have already noted that we do not endorse utilitarianism as a general matter. It
leads to perverse results in the human domain, and there is every reason to expect more or
less the same perversity when we apply it to the nonhuman world. The veterinarian who
sacrifices one healthy dog to supply organs to five other dogs acts wrongfully in the same
way as a medical doctor who acts similarly with respect to human patients does.

In addition, although we believe the world would be a better place if humans replaced
the animal products they now consume with plant-based foods (and other products), we
do not know with certainty that the change would result in greater aggregate utility. Think
about the polluted future world that results from using contaminatium. We introduced
that example to illustrate the paradoxical power of the nonidentity problem. Because none
of the people in that world would exist but for the use of contaminatium, no-harm-no-foul
and net-benefit together imply that our current generation does nothing wrong by using it.

Parfit introduced a related example to offer an even more startling conclusion: not only do
we do no wrong by using contaminatium, but using the fuel (and thereby poisoning the earth)
could actually be morally preferable on utilitarian grounds to decisions that lead to a seemingly
wonderful future. The key concept involves numbers. Parfit explained that one could envision a
world in which there are a great many people leading lives just barely worth living but whose
total utility exceeds that of a much smaller number of people leading wonderful lives in a world
in which resources are abundant (due to population control). Parfit described this utility com-
parison as leading to “the repugnant conclusion.”38 The resource-depleted world of people
whose lives are justmarginally worth living seems intuitivelymuchworse than the resource-rich
world of extremely happy people, but because of the disparity in their respective numbers, the
overpopulated world filled with nearly desperate people can boast a higher aggregate utility.39 A
utilitarian who emphasizes aggregate utility seemingly must accept the repugnant conclusion
that the depleted world is better and oppose measures to encourage population limits.40

38 Parfit, supra note 12, at 388.

39 Parfit also explored examples that show why a shift to average utility does not solve the problem. Id. at 406–12.

40 We say “seemingly” because of possible counterarguments. For example, a utilitarian might argue that the

resource-depleted world of very many low-utility people is unsustainable, so that in the long run it contains

less utility than the resource-rich world with fewer but much happier people. Meanwhile, some utilitarians will

reject our example because they care about average utility rather than aggregate utility. Yet shifting to average

utility would lead to a different repugnant conclusion that it would be permissible to murder unhappy people and

even happy but not deliriously happy people whose utility scores bring down the average. We do not explore this

alternative or its problems, however, because it has no obvious analogue in the animal case—where humans seem

entirely unconcerned with average animal utility and mostly unconcerned with animal utility of any sort.
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We think the repugnant conclusion is equally repugnant when the context is animal
agriculture. Modern animal farms use land efficiently in the sense that they crowd an
enormous number of animals into a small space. If we accept the (extremely dubious)
assumption that all these animals have lives just barely worth living, then the farmed an-
imals might so outnumber the happier wild ones who would replace them41 if the land
returned to nature that a nonhuman version of Parfit’s repugnant conclusion would fol-
low. The world of very large numbers of animals with very low utility per animal would be
superior in aggregate utility to the world of smaller numbers of animals who each enjoy a
very high level of utility. A utilitarian who includes the utility of animals in the calculus
and emphasizes aggregate utility might accordingly resist the abolition of animal
agriculture.

We do not here attempt to determine whether the repugnant conclusion applies to
intensively farmed animals. Our chief reason is that we believe the utilitarian response
to the nonidentity problem focuses on the wrong factors. The correct focus should be
on whether an action or inaction inflicts harm on individuals. Bulldozing a stretch of rain
forest to plant soybeans to feed to cattle harms the creatures who currently live in the rain
forest. But failing to convert back into rain forest an animal farm or land that one is al-
ready using to grow soybeans as feed for farmed animals does not harm the creatures who
would live in that rain forest if the conversion back occurred. This choice does no harm to
those animals because they do not exist and they accordingly trigger the nearly universal
view among moral philosophers and others that one cannot harm a potential being by
failing to bring it into existence.42

The notion that we cannot inflict harm on nonexistent beings by failing to bring them
into existence may represent a variant on the no-harm-no-foul principle. If there is no one
to harm (because the putative victims do not exist), then it follows that we cannot harm
them because acts can be wrongful only insofar as they inflict harm on somebody who can
experience that harm.43 Strong utilitarians reject the no-harm-no-foul principle. For them,
an action or inaction may be wrong, even if it does not harm any particular victims, so
long as it decreases (or fails to increase) the total utility in the world.44 That result can
occur, as we have seen, when we limit the population and thereby give rise to much
happier individuals who are too few in number to add up to a very high aggregate utility.

41 For a discussion of the basic pleasurability of animal life, see JONATHAN BALCOMBE, PLEASURABLE KINGDOM: ANIMALS

AND THE NATURE OF FEELING GOOD 7–22 (2006).

42 See supra text accompanying note 17.

43 See Boonin, supra note 13, at 10 (stating that “if an act harms someone, then it makes them worse off than they

otherwise would have been. If an act does not make someone worse off than they otherwise would have been, the

act does not harm them.”).

44 See Hart, supra note 30, at 829 (explaining that utilitarianism prioritizes aggregate pleasure or happiness over

individual interests).
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We reject that view for the reasons we offered in our more general critique of strong
utilitarianism. Perhaps one might still find the no-harm-no-foul principle unconvincing.
However, to the extent that one rejects strong utilitarianism, as we do, one must find some
other reason to condemn acts that bring lives worth living into existence and simulta-
neously cause harm to those lives.

D. Deontological Objections to No-Harm-No-Foul and Net-Benefit
Many philosophers who reject utilitarianism endorse deontology, which typically

treats the rightness or wrongness of an act as at least somewhat independent of its con-
sequences.45 For example, Immanuel Kant famously said that it is always wrong to lie.46

On Kant’s view, lying is wrong even when the lie harms no one. Indeed, for Kant, lying
would be wrong even when telling the truth would be harmful and lying would avert
harm. One need not agree with Kant’s absolutist stance against lying to sympathize with
the broader notion that an act can be wrong without causing harm to anyone.

Deontology condemns some practices regardless of whether the practice harms any-
one. One might accordingly infer that other sorts of actions—including those that change
which individuals do and do not come into existence—could also be wrong in the absence
of any harm. Jane’s decision to conceive immediately might be immoral even though it
doesn’t harm anyone in the same way that a lie could be both wrong and harmless. Like-
wise, the decision to use contaminatium could be wrong even if it does not harm anyone.

Insofar as no-harm-no-foul states a general claim about morality, even a single coun-
terexample will suffice to disprove it. One may think lying is at least sometimes wrong
even when it harms no one. Some believe that graverobbing or breaking a promise to a
person who has died is wrong, even in the absence of life after death or anyone learning of
the transgression. Psychologist Jonathan Haidt has noted that many people respond to
moral dimensions that go beyond harm, including values such as sanctity, loyalty, liberty,
and authority.47 Along one such non-harm-related dimension, perhaps it is wrong for Jane
to conceive a blind child when she could easily have conceived a sighted one instead, even
if we think Jane does not harm the blind child (because that child has a life worth living)
and does not harm the hypothetical sighted child she does not conceive (because that child
does not exist).

As that last example helps illustrate, however, it is not quite fair to deny the validity of
the no-harm-no-foul principle simply by declaring that the wrong-anyway principle

45 Larry Alexander & Michael Moore, Deontological Ethics, STAN. ENCYC. PHIL. (Oct. 30, 2020), https://plato.stanford

.edu/entries/ethics-deontological/.

46 IMMANUEL KANT, GROUNDING FOR THE METAPHYSICS OF MORALS, 402–03, 422, 429–30 ( James Ellington trans., 3d ed.

1993).

47 JONATHAN HAIDT, THE RIGHTEOUS MIND: WHY GOOD PEOPLE ARE DIVIDED BY POLITICS AND RELIGION xxi (2012).

AMERICAN JOURNAL OF LAW AND EQUALITY | ISSUE 2 | 2022

264

Downloaded from http://direct.mit.edu/ajle/article-pdf/doi/10.1162/ajle_a_00038/2038889/ajle_a_00038.pdf by guest on 07 September 2023

https://plato.stanford.edu/entries/ethics-deontological/
https://plato.stanford.edu/entries/ethics-deontological/
https://plato.stanford.edu/entries/ethics-deontological/
https://plato.stanford.edu/entries/ethics-deontological/
https://plato.stanford.edu/entries/ethics-deontological/
https://plato.stanford.edu/entries/ethics-deontological/
https://plato.stanford.edu/entries/ethics-deontological/
https://plato.stanford.edu/entries/ethics-deontological/
https://plato.stanford.edu/entries/ethics-deontological/


applies. For this reason, we worry that using provocative counterexamples to reject the no-
harm-no-foul principle is similarly unfair. Relying entirely on the wrong-anyway principle
as a means of rejecting no-harm-no-foul merely restates the nonidentity problem rather
than solving it.

We began this exercise by acknowledging that we have moral intuitions about partic-
ular hypothetical cases and that those moral intuitions contradict the implications of both
the no-harm-no-foul principle and the net-benefit principle. To invoke one or more of
those intuitions does not so much show that no-harm-no-foul is wrong as that the three
propositions cannot all be true simultaneously—which is what makes the nonidentity
problem a problem in the first place. To show that no-harm-no-foul is a mistaken (or
at least incomplete) principle, deontology needs more than a pre-reflective moral intuition
that the conduct at issue is wrong anyway. It needs to offer an account of how and why
no-harm-no-foul fails.

The demand for an account of what makes no-harm-no-foul fail seems like a steep
challenge. Deontological theories typically overlap substantially with rights-based theories.
Indeed, many of us tend to think of strong moral rights—which Jeremy Bentham derisively
called “nonsense upon stilts”48—as defining the difference between deontology and
utilitarianism. Yet in Jane’s case, the contaminatium case, and every instance of the non-
identity problem, the nonexistent people, in virtue of their nonexistence, do not experience
rights violations. Because they do not exist, it makes no sense to speak of any rights they
might have, including a putative right to come into existence. And with no rights, there can
be no rights violations.

Can deontologists reject the no-harm-no-foul principle without relying on any notion
of rights? Perhaps they (or we) can do so by invoking more diffuse notions of respect. In
the same way that lying to a person could be said to show disrespect for her moral agency,
even if the lie does not otherwise harm her, maybe using the contaminatium shows dis-
respect for the natural world and the beings who will come to occupy it.

Yet we worry that the use of the term “disrespect” may covertly rely on notions of
harm to existing beings. By comparison, we might say that lying shows disrespect for
the person to whom one lies even without any concrete setback to that person’s interest.
Still, the lie affects the listener, so we have a plausible object of disrespect. However, just as
one cannot tangibly wrong a nonexistent being by failing to bring that being into exis-
tence, so it would seem that one cannot show disrespect for a nonexistent being.

While it might be impossible to violate the rights of or show disrespect for the poten-
tial beings one will not bring into existence, one can certainly wrong the beings that one
does bring into existence. Maybe the wrongness of Jane’s action and of the use of

48 Jeremy Bentham, Anarchical Fallacies, in NONSENSE UPON STILTS: BENTHAM, BURKE AND MARX ON THE RIGHTS OF MAN

53 (Jeremy Waldron ed., 1987).
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contaminatium pertains to what the actor does to the blind child and to the beings who
will live in the polluted world. Perhaps deontology should make us question the net-
benefit principle rather than no-harm-no-foul. Couldn’t an action harm someone even
though the harmful action is a necessary part of giving rise to that someone’s existence?
And couldn’t that same harm be cognizable even if the individual in question, the one
harmed, has a life worth living?

E. Harming as Causing Harm
Philosopher Elizabeth Harman argued that it can be.49 She wrote that “an action

harms someone if it causes the person to be in a bad state. Bad states are understood
as states that are in themselves bad, not bad because they are worse than the state the
person would otherwise have been in.”50 Hence, according to this view, the principle of
net-benefit is wrong.

Harman’s argument and others like it seem commonsensical enough, but you might
worry that her idea of a “bad state” smuggles in a comparative judgment we make between
people in different states, notwithstanding her claim to the contrary. To be sure, some
states are bad in themselves. Physical pain is an obvious example, although even then,
if the pain serves a useful purpose—such as alerting one to an underlying treatable
illness—we might consider it beneficial on net. Furthermore, if the pain is moderate
and replaces extreme pain, we might believe the lesser pain to be a good thing. Think
of a medicine that relieves some but not all pain.

Even so, there is something right about Harman’s argument that some states are bad
notwithstanding the good that may come about because of or along with the bad. Seana
Shiffrin, whose views are similar to Harman’s in important respects, gives an arresting
example. She supposed that a gold bar hits and breaks someone’s arm. The resulting pain
and injury constitutes a harm even if the value of the gold bar is far greater than the loss
occasioned by the broken arm.51 This concept of non-comparative harm often works well
for sensations such as pain.

Non-comparative harm also goes a long way toward answering the nonidentity prob-
lem as an objection to animal rights because much of what goes badly for the animals

49 Elizabeth Harman, Harming as Causing Harm, in HARMING FUTURE PERSONS: ETHICS, GENETICS, AND THE

NONIDENTITY PROBLEM, supra note 17, at 137, 139 (stating that “[t]he mere fact that a harming action also

benefits the person harmed, and benefits her more than it harms her, is insufficient to justify the harm”). See

also Molly Gardner, A Harm-Based Solution to the Non-Identity Problem, 2 ERGO 427, 427 (2015) (stating that

“by acting in ways that result in the existence of individuals whose lives are worth living, we can harm and thereby

wrong those individuals”).

50 Harman, supra note 49, at 139.

51 Seana Shiffrin, Wrongful Life, Procreative Responsibility, and the Significance of Harm, 5 LEGAL THEORY 117,

127–31 (1999).
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people eat involves the infliction of suffering: piglets squeal in agony when castrated
without anesthesia,52 cows suffer from frequent mastitis when exploited for milk and
may experience terror when they await slaughter,53 and so forth.

We are reluctant to rely entirely on Shiffrin’s argument, however, because we have
doubts about an important piece of it. Shiffrin observed that people do not consent to
come into existence and that they then inevitably experience harms; she concluded that
this infliction of unconsented harm renders all human procreation “morally problematic”
(even when it is not “all-things-considered wrong”).54 We are not so sure. All of us
experience pain and other forms of non-comparative harm at various points in our lives,
but most of us do not think that this fact in and of itself means that our parents harmed us
by giving us life. We might consider some amount of inevitable pain and suffering to be
consistent with a life that is not only worth living but also not the consequence of morally
problematic conduct.

In noting that caveat, we nonetheless want to endorse much of what Shiffrin argued.
We also note that while she focused on human procreation, her argument is especially
powerful as applied to human control of animal reproduction. Farmed animals lead lives
that include more pain and suffering than existence inevitably entails for any sentient
being—their lives include considerable surplus and even intentionally inflicted pain and
suffering.

Below we will consider an actor’s intent as another possible response to the noniden-
tity problem as applied to animals, but before doing so, let us turn back to the main
branch of the argument. Shiffrin, Harman, and like-minded philosophers helpfully intro-
duce the notion of non-comparative harm, a concept that calculates harm based on
impact; the net effect of an action is irrelevant and need not be determined. We agree that
this concept goes a long way toward explaining how a farmed animal with a life worth
living nonetheless was harmed (and wronged) by the actions of the farmer who brought

52 Dylan Matthews, An Easy Way to Make Piglet Lives Better, VOX (Nov. 22, 2019), https://www.vox.com/future

-perfect/2019/11/22/20974479/pig-castration-pain-humane-pork.

53 See Jan Sargeant et al., Clinical Mastitis in Dairy Cattle in Ontario: Frequency of Occurrence and Bacteriological

Isolates, 39 CAN. VETERINARY J. 33, 35 (1998) (describing the frequency of mastitis in dairy cows). Promotional

material funded by the meat industry includes the claim that cows and other animals headed for slaughter are not

aware of their fate and give expression only to mundane fears. See, e.g., American Meat Institute, Myth: Livestock

Are Aware and Afraid They Are Going to Be Slaughtered, YOUTUBE (Apr. 23, 2014), https://www.youtube.com

/watch?v=fYucWGoSjEc. The claim contradicts the authors’ own conversations with former workers in the

industry and numerous other insider accounts. See, e.g., B.R. Myers, Slaughterhouse Rules: A Professor Spends

a Season in Hell, ATLANTIC 128, 129 (Nov. 2012) (reviewing TIMOTHY PACHIRAT, EVERY TWELVE SECONDS:

INDUSTRIALIZED SLAUGHTER AND THE POLITICS OF SIGHT (2011)) (“Evidently there is no uncruel way to kill a large

and terrified animal every twelve seconds.”) (emphasis added).

54 Shiffrin, supra note 51, at 139.
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her into existence and made her endure enormous pain. The harms at issue are mostly
harms in an absolute sense that requires no comparative judgment.

Yet at least some of the conduct that we regard as harmful to the animals that humans
raise to exploit does seem to call for a comparative judgment. When humans confine hens to
cages or crowd them into ostensibly “free-range” sheds,55 the hens suffer physical discomfort
and pain from the concentrated waste in which they must live56 and from the aggressive
behavior they display toward one another.57 In addition to these deprivations, which hu-
mans directly inflict upon the animals, they also miss out on complex social interactions,
freedom of movement, flight, and many of the other things that make life worth living
for their cousins in the wild, such as the red jungle fowl, the presumed progenitor of modern
domesticated chickens.58 To say that a being misses out is necessarily to make a comparative
judgment about harm. We cannot readily say that captive hens miss out on a life more like
that of the red jungle fowl without comparing domesticated hens to the wild birds who
would otherwise have existed in the captive hens’ place.

Nonetheless, let us concede for the sake of argument that pain and some other raw
experiences are bad in themselves. That concession does not do all the work Harman
needs to address the paradigmatic nonidentity cases. The core difficulty is the breadth
of her conception of a bad experience that does not reference comparatively better expe-
riences but rather is simply bad in an absolute sense. She gave deafness as an example. Yet
how can Harman defend the view that deafness counts as a bad state without comparing
the deaf person to someone who can hear?

Many disability rights activists sensibly contend that deafness, blindness, and other
conditions that we sometimes call “disabilities” are not objectively bad states.59 In so

55 Jessica Scott-Reid, The “Humanewashing” of America’s Meat and Dairy, Explained, VOX (Dec. 21, 2021), https://

www.vox.com/22838160/animal-welfare-labels-meat-dairy-eggs-humane-humanewashing (explaining that hens

suffer in various ways in cage-free environments); Rachel Krantz, “Wild Caught,” “Organic,” “Grass-Fed”:

What Do All These Animal Welfare Labels Actually Mean?, VOX ( Jan. 30, 2019), https://www.vox.com/future

-perfect/2019/1/30/18197688/organic-cage-free-wild-caught-certified-humane (describing poor lighting, lack of

outdoor access, and the searing of hens’ beaks as welfare concerns associated with cage-free facilities);

Matthews, supra note 3 (noting that cage-free hens experience higher death rates than non-cage-free hens).

56 Tom Philpott, What Does “Cage-Free” Even Mean?, MOTHER JONES ( Jan. 14, 2015) (describing a video of hens in a

cage-free facility “wallowing tightly together, often amidst what looks like significant buildup of their own waste”).

57 Researchers in and in support of the animal exploitation industry readily acknowledge the effects of crowding,

seeking means to reduce its impact on production. See, e.g., Mona Franziska Giersberg et al., Pecking and Piling:

The Behaviour of Conventional Layer Hybrids and Dual-Purpose Hens in the Nest, 214 APPLIED ANIMAL BEHAV. SCI.

50, 51 (2019) (describing aggressive and nonaggressive undesirable behavior of captive hens).

58 M.N. Romanov & S. Weigend, Analysis of Genetic Relationships Between Various Populations of Domestic and

Jungle Fowl Using Microsatellite Markers, 80 POULTRY SCI. 1057, 1057 (2001).

59 Tobin Siebers, Disability in Theory: From Social Constructionism to the New Realism of the Body, 13 AM. LITERARY

HIST. 737, 740 (2001) (“Disability exposes with great force the constraints imposed on bodies by social codes and

norms. In a society of wheelchair users, stairs would be nonexistent, and the fact that they are everywhere in our

society seems an indication only that most of our architects are able-bodied people who think unseriously about

access.”).
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arguing, they emphasize a point we observed above: that often the challenges we associate
with a disability arise not from the disability itself but from social conditions and society’s
choice to design itself around the “able-bodied”—for example, from the assumption that
everyone can see and hear.60 We share this view, but we put it aside for purposes of this
discussion. We will assume that society is what it is. Regardless of whether deafness is
deemed bad in and of itself or bad (if at all) only because society builds itself around
people who hear, it remains the case that to characterize deafness as bad implies a tacit
comparison to a life in which a person can hear. If we are correct, then it seems mistaken
to say that blindness or deafness can be a non-comparative harm.

Consider an analogy. In contrast with bats, most birds, and many insects, humans lack
the ability to fly. Life might be more satisfying for humans if we could fly, but no one says
that a human exists in a bad state in virtue of being unable to fly. Why not? Because of our
baseline. If we were to compare ourselves to crows or to bats, we might well conclude that
our flightless-ness is a disadvantage. Instead, we compare humans to other humans.
Evaluating states like blindness, deafness, and flightless-ness—which do not necessarily
entail subjectively negative experiences—seems to require comparison with some baseline.
Harman cast her position as a response to the nonidentity problem in large part by
denying the comparative nature of judgments about good versus bad states. Because that
denial is implausible for some of the paradigmatic nonidentity cases, her analysis falls
short of a general solution to the problem.

Moreover, the notion of non-comparative harm may take us down the wrong path
because in some contexts being able to make comparisons is affirmatively useful in asses-
sing whether a state is good, bad, or neutral. Consider farmed animals. Modern “layer
hens” pretty clearly find themselves in a bad state—a state in which they suffer calcium
depletion and vent prolapses.61 Their state results from the breeding that gave rise to
them, breeding that causes the animals to produce many more eggs than their wild ances-
tors did.62 Perhaps we could say that calcium depletion and vent prolapses are the kinds of
states that are bad in an absolute sense, the same way that experiencing pain is bad in an
absolute sense (even if it leads to a greater good, like the treatment of illness). But we want
to say more than that. We believe that being a hen prone to calcium depletion and vent
prolapse is bad even before she experiences these conditions. To make that kind of state-
ment requires us to compare the hen’s life with that of a similar bird not prone to those
ailments. We think a layer hen prone to suffering because of her genetic endowment is in a

60 See id. at 741 (describing the “able body” as “the body invented by the modern age and now recognized as the only

body”).

61 HUMANE SOC’Y OF THE U.S., supra note 4, at 1–7.

62 HUMANE SOC’Y OF THE U.S., AN HSUS REPORT, WELFARE ISSUES WITH SELECTIVE BREEDING OF EGG-LAYING HENS FOR

PRODUCTIVITY 1, https://www.humanesociety.org/sites/default/files/docs/hsus-report-breeding-chicken-turkeys

-welfiss.pdf (last visited Mar. 24, 2022).
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bad state, even if the humans with whom she lives treat her kindly as a family pet so that
she has a life worth living. We cannot, however, make this judgment without comparing
the hen to a different bird in the state that she would occupy if not for the many gener-
ations of selective chicken breeding.

Accordingly, Harman failed to convince us that her argument does or even should
succeed in reaching all key badness judgments without making any comparisons. That
said, there is much to admire in her argument. Moreover, explaining exactly where it fails
may lead us to a more promising line of reasoning. The next part attempts that task.

III. BLAME WITHOUT CREDIT

Harman thinks that it is possible to maintain three propositions simultaneously: an act can
be wrong in virtue of harming a being; the same act is necessary for that being’s coming
into existence; and the being in question has a life worth living.63 How can these three
assertions be mutually consistent? Harman said that “the mere fact that a harming action
also benefits—that is, provides positive good things to the harmed person—does not justify
the harm.”64 In so saying, Harman assumed that conferring existence on a being affirma-
tively benefits that being. Harman went on to argue, however, that “considerations of
benefit are therefore ‘ineligible’ to justify the harm.”65

We think Harman’s calculus falters—but only barely. If a being has a life worth living,
then by definition the benefit existence confers outweighs the harm associated with what-
ever act caused the being to exist. So why did Harman say that the benefit is ineligible to
justify the harm? Her answer rests on what looks like a rejection of the no-harm-no-foul
principle rather than of the net-benefit principle. She said that if a harmful “action also
benefits the harmed person, but performing the action is not the only way to provide such
benefits—indeed, refraining from performing the action would provide similar benefits to
someone—then considerations of benefit simply do not tell in favor of acting as opposed to
refraining from acting.”66 In other words, if we have two options, each of which would
create a being with a life worth living but one of which would bring the same benefits
as the other but without the harm, then we can critique the more harmful choice without
having to count the (greater) benefits against the harm.

We agree with the bottom line here: that an act that both creates a being and harms
that very being can be wrong without the harm having to outweigh the good in that
being’s life—indeed, without the good having to be considered at all. We worry, however,

63 Harman, supra note 49, at 137.

64 Id. at 139.

65 Id. at 140.

66 Id. at 139–40.

AMERICAN JOURNAL OF LAW AND EQUALITY | ISSUE 2 | 2022

270

Downloaded from http://direct.mit.edu/ajle/article-pdf/doi/10.1162/ajle_a_00038/2038889/ajle_a_00038.pdf by guest on 07 September 2023



that Harman’s undefended ipse dixit makes it all too easy for a skeptic simply to deny a
claim of wrong by someone with a life worth living by reasserting no-harm-no-foul and
net-benefit. In any event, there is a more straightforward way to get to Harman’s bottom
line, and this alternate path better captures what we think Harman meant (or ought to
mean!) when she said that considerations of benefit are “ineligible” as a justification
for harm.

In our view, the benefit of existence with a life worth living does not count (or in
Harman’s terms is “ineligible”) because existence does not confer a benefit on anyone.
Existence is instead a precondition for experiencing benefits and harms. Before coming
into existence, no being wants or needs existence. No one is “there” waiting to benefit from
coming into existence. When you bring a being into existence, you thereby generate wants
and needs. You might or might not then satisfy those wants and needs. But creating a
being does not itself meet any wants or needs because, by hypothesis, no one was “there”
(or anywhere) before coming into existence to need or want anything.

To be sure, some philosophers think that causing a being with a life worth living to
exist benefits that being, or that we can at least plausibly describe existence as a benefit to
the extent that the being experiences life as one worth living.67 We disagree. A wonderful
life may be a blessing in the sense that the being enjoying it feels grateful, but we cannot
fairly describe it as a benefit to the being. “Benefit” connotes making someone better off
than they were before, but before they came into existence there was no being to become
better off, so the comparison fails.

One might think existence is better than nonexistence so long as existence involves
positive well-being, because positive well-being is better than zero well-being. But we
cannot accurately describe those who do not yet and may never exist as having zero
well-being. They instead have no well-being at all.68 Saying it is better to exist as a happy
human than never to have come into existence at all is like saying it is better to exist as a
happy human than to exist as a vacuum cleaner; the statement is nonsensical because
there is no such thing as experiencing existence as a vacuum cleaner. Likewise, and no
less clearly, there is no such thing as existing as a nonexistent being.

Hold on. How can we say that comparing existence and nonexistence is impossible,
given that we also claim that nearly all animals exploited by humans have lives not worth

67 See, e.g., Population Theory, supra note 17, at 99–107 (describing the claim that conception cannot be a benefit as

“not obviously true”); Asymmetries, supra note 17, at 49, 50 (stating that “to be caused to exist with a life worth

living seems to be good for the individual to whom it happens”); Jeff McMahan, Causing People to Exist and

Saving People’s Lives, 17 J. ETHICS (SPECIAL ISSUE) 5, 5 (2013) (contending that causing one expected to have a

life worth living to exist confers a benefit). For the claim that a beneficial existence is not necessarily better

than nonexistence, see Parfit, supra note 12, at 487–90.

68 Ori J. Herstein, Why ‘Nonexistent People’ Do Not Have Zero Well-being but No Well-being at All, 30 J. APPLIED

PHIL. 136, 136 (2013).
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living? Doesn’t the very concept of a life worth or not worth living imply a comparison
between existence and nonexistence? It does indeed, but this fact does not contradict our
core claim that nonexistent beings lack any state of well-being. Our view is asymmetrical.
Saying that existence cannot be better than nonexistence does not obligate us to deny that
existence can be worse than nonexistence.

Some lives are so miserable that they are never worth living. Other lives that are worth
living overall are not worth continuing when they begin to entail more suffering than a
being can endure, especially in the absence of compensating benefit.

The practices of suicide and euthanasia capture the idea that for some beings, non-
existence is preferable to (continued) existence. True, many people condemn suicide and
euthanasia, but their reasons for doing so may not withstand critical scrutiny. Meanwhile,
some people who raise objections to the practices of suicide and euthanasia do so on
grounds that do not cast doubt on the possibility of comparing existence to nonexistence.
These objectors do not necessarily deny that more life could be a net burden; they might
think that they have a religious or other obligation to bear that burden.69 Others might
worry about the collateral risk to vulnerable populations from legal suicide or euthana-
sia.70 Still others could think that most people who attempt suicide do so impulsively and
would be grateful, in the long run, if they failed in the attempt.71 These are all potentially
legitimate objections to suicide and/or euthanasia, but none denies that for at least some
people, death is better than continued life.

Now, you might think that we have pulled a fast one by basing an argument on suicide
and euthanasia. After all, our claim is not that existence can be worse than death but
rather that existence can be worse than nonexistence. Our answer is that death—once
one has died—is nonexistence in the relevant sense. Indeed, failing to bring someone into
existence is considerably less traumatic and eventful (for the one who does not exist) than
is the process of dying by whatever means. To the extent that killing is permissible, it
would therefore follow a fortiori that refraining from creating is also permissible in parallel

69 See Matthew Schmalz, Why Religions of the World Condemn Suicide, CONVERSATION ( June 12, 2018), https://

theconversation.com/why-religions-of-the-world-condemn-suicide-98067 (stating that many religions have

traditionally condemned suicide because of the belief that life fundamentally belongs to God).

70 See Daniel P. Sulmasy et al., Non-Faith-Based Arguments Against Physician-Assisted Suicide and Euthanasia, 83

LINACRE Q. 246, 251 (warning of a “slippery slope” from regulated physician-assisted suicide to unrestricted

euthanasia).

71 This view is embodied in Bojack Horseman’s penultimate episode, “The View from Halfway Down.” A poem read

in the episode and sharing its name describes the immediate regret felt by one who has jumped off a bridge in a

suicide attempt, at the point when reversing course is impossible. Charlotte Colombo, Poem of the Week: The

View from Halfway Down//Alison Tafel, INDIEPENDENT (Aug. 8, 2020), https://www.indiependent.co.uk/poem-of

-the-week-the-view-from-halfway-down-alison-tafel/. Kevin Hines described the same feeling of instant regret

after jumping off the Golden Gate Bridge in an unsuccessful suicide attempt. Amanda Bower, A Survivor Talks

About His Leap, TIME (May 24, 2006), https://content.time.com/time/nation/article/0,8599,1197707,00.html.
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circumstances. We would not claim, of course, that a being who has died is the same in
every respect as one who never existed. People and other animals who have lived leave
behind others who remember them, and the deeds of departed people and animals
continue to affect the world (for good and ill). For purposes of comparing existence
and nonexistence, however, we can take lessons from death that apply to the state of never
having existed.

Consider an example drawn from popular fiction. In season five of the HBO television
series Game of Thrones, Stannis Baratheon condemns Mance Rayder to die by burning at
the stake as punishment for failing to accept the former’s authority. Jon Snow, who has
come to respect and admire Mance, watches in horror and disgust as his friend screams
during the prolonged immolation. Jon leaves the area, quickly returns with his bow and
arrow, and shoots Mance in the heart, ending his life.72

It is plain to anyone watching that Jon has done Mance a mercy. But how can that be?
Once Mance is dead, he does not experience relief from no longer burning. And up until
the instant of death, he continues to suffer the excruciating torment of immolation. So
who exactly benefits, and when?

One possible answer is that future Mance, who would have continued to suffer for
additional seconds or minutes before dying, benefits from having been spared that additional
suffering, but once actual Mance dies of the arrow to the heart, future Mance who lingers and
burns is amere hypothetical person. Onemight therefore think that we beg the question posed
by the nonidentity problem if we count the well-being of future Mance in our calculus. After
all, we do not count the well-being of the potential sighted child or the future people who
would exist but for the present consumption of contaminatium. So why count the well-being
of future Mance? And for that matter, why count the ostensible benefit from euthanasia that
we carry out on our beloved companion animals when their illnesses become too painful for
them to have to tolerate? Our dogs and cats cease to exist at the very moment we purport to
bestow a benefit on them. Rational suicides pose the same dilemma.

The short answer is that Jon’s mercy killing of Mance is obviously in Mance’s interest,
so much so that we should reject any theory that fails to acknowledge the intuition. To be
sure, we might find it impossible to construct a persuasive moral theory consistent with all
our pre-reflective intuitions. Such inconsistencies require us to sacrifice some moral intu-
itions in favor of others that we hold more deeply. Yet the intuition in Mance’s case and

72 Aaron Couch, ‘Game of Thrones” Kit Harington: Jon Is Headed Toward “Standoff” with Stannis, HOLLYWOOD

REPORTER (Apr. 12, 2015), https://www.hollywoodreporter.com/tv/tv-news/game-thrones-jon-snow-kills-787859/.

A similar scene occurs in George R.R. Martin’s book A DANCE WITH DRAGONS (A SONG OF ICE AND FIRE) (2011),

upon which the television series is based. James Hunt, Why Game of Thrones Cut a Huge Book Night’s Watch

Twist (Before Jon Snow’s Death), SCREENRANT (Feb. 21, 2021), https://screenrant.com/game-thrones-books-mance

-rayder-rattleshirt-melisandre-twist-cut/#:~:text=In%20both%20Game%20of%20Thrones,death%20thanks%20to

%20Jon%20Snow.
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real-world situations like it, including euthanasia and rational suicide, are among those
very deeply held intuitions for which we might wish to surrender others that we hold less
deeply. As we see it, no plausible moral theory could require us to give up the intuition
that Mance is better off if Jon’s arrow puts him out of his misery than he would have been
if he had continued to suffer the torment of burning to death while conscious. The fact
that we cannot pinpoint a time during Mance’s life when his existence is better because of
the arrow does not mean we should give up that extremely compelling moral intuition.

We accordingly affirm with great confidence that a being sometimes benefits when his
existence ends so that his suffering too may end. From the fact that nonexistence can be
better for a suffering being than existence, we think it follows that coming into existence
can be bad for the being who previously did not exist. We would be careful to say,
however, that the reason we consider such existence bad in these circumstances is not
that existence itself inflicts a harm on the being. The reason is instead that the being in
question, after coming into existence, endures a life not worth living, a life full of suffering
the predicate for which is existence.

Aha! you might exclaim, if coming into existence and then having a life not worth
living harms a being, then why doesn’t coming into existence and then having a life that
is worth living benefit a being? And if it is a benefit, then isn’t it still a benefit even if a
different being with an even better life could have come into existence? Our answer is that
(a) one can experience a life worth living without being better off than one would “be” if
one had never existed, but (b) that proposition does not negate the intuition that a person
or animal who experiences a life not worth living can be worse off than he would be if he
had never existed. We need not, in other words, sacrifice either intuition.

To understand the basis for our asymmetrical view, it may help to think of it in terms
of the allegedly “worse off” one in each situation: the suffering being can coherently wish
that she had never been born or even wish for nonexistence because life is so filled with
pain and suffering. The nonexistent being, by contrast, who would have had a wonderful
life if he or she had only existed, cannot (either in fact or conceptually) wish that she had
come into existence to have that wonderful life.

We might now be open to a different objection, however. If we may not measure the
good in life by comparison to nonexistence, does it follow that we may not condemn as
harmful the sudden and painless killing of a happy person? We would answer this ques-
tion no because of a different asymmetry. We noted in our discussion of suicide and eu-
thanasia that for some purposes we would treat death as equivalent to never being born.
But not for all purposes. The so-called endowment effect, which we have developed into a
moral concept, not just a psychological disposition,73 marks an important distinction
between never existing, on the one hand, and ceasing to exist, on the other.

73 SHERRY F. COLB & MICHAEL C. DORF, BEATING HEARTS 108–11 (2016).
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Researchers have observed that people seek to avoid losses more than they pursue
equivalent gains.74 They demand more in exchange for giving up an object (regardless
of what the object is) than they willingly pay to acquire the same object. Economists regard
so-called loss aversion and the endowment effect (overvaluing our current endowments
relative to what we might acquire) as irrational, and in some contexts these attitudes
indeed make little sense. For example, the stock trader who holds onto a portfolio even
when the market is falling because he bought it when the market was still higher will do
worse than one who treats each day of trading as a fresh start.75

Inmany contexts, however, we would describe the endowment effect not only as rational
but as morally potent as well. The moralized endowment effect recognizes that taking some-
thing away from someone who already possesses it is worse than never giving something to
someone in the first place, even if what they stand to lose is no more valuable than what they
stand to gain. The line we draw here closely tracks the act/omission distinction, which plays
a critical role in conventional morality. If a thief steals your bicycle, he harms you; if your
friend fails to give you a bicycle, shemay disappoint you, but she does not harm you. Our law
reflects the moralized endowment effect in numerous ways, including the institution of
property rights and the attendant punishments for property crimes.

We understand the difference between ending a being’s life and not bringing a being
into existence in the first place as an extension of the endowment effect to a person’s very
existence. The loss of life—the loss of existence—is qualitatively different from a failure to
come into existence.

Our response to the last objection thus brings us back to an essential point: depriving a
being of what was a life worth living harms that being. Putting the point concretely, imagine
the best possible scenario for animals destined for slaughter (which is wholly unrealistic): all
animals in a fantasy farm have lives worth living. They lead fulfilling, happy lives before they
suddenly and painlessly die in the fantasy humane slaughterhouse. The animals all had lives
worth living, and the painless slaughter nonetheless harms the animals. Yet because one does
not earn “credit” for bringing beings into existence, one cannot offset the harm by invoking
the prior life worth living. The nonidentity argument accordingly cannot redeem the crea-
tion or purchase of animal products from even the fantasy of a humane farm.

* * *
Maybe our general answer to the nonidentity problem has persuaded you. Or maybe

you find compelling our adaptation of Harman’s and Shiffrin’s arguments rejecting the

74 See Daniel Kahneman & Amos Tversky, Prospect Theory: An Analysis of Decision Under Risk, 47 ECONOMETRICA

263, 279 (1979) (proposing and graphically illustrating that people typically fear losses more than they hope for

gains).

75 See Andreas Furche & David Johnstone, Evidence of the Endowment Effect in Stock Market Order Placement, 7 J.

BEHAV. FIN. 145, 151 (2006) (finding evidence for an endowment effect in the gap between ask and bid prices);

Richard Thaler, Toward a Positive Theory of Consumer Choice, 1 J. ECON. BEHAV. & ORG. 39, 44 (1980).
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notion that a life worth living on the part of an animal can offset pain and some other raw
experiences. Perhaps you agree that we cannot compare the net happy existence we have
created with the nonexistence that would otherwise have awaited the creature in question.
Perhaps you view this incommensurability as sufficing to answer the nonidentity problem,
at least with respect to the skeptic who claims that consuming farmed animals with lives
worth living grants a benefit to the animals who would not exist absent the skeptic’s
purchase and consumption of animal products. If any of these arguments has persuaded
you, we are glad of it.

You may, however, have lingering doubts. Or perhaps you think there might be other
solutions to the nonidentity problem. Thus, we consider two more possibilities.

IV. AN ALTERNATIVE FRAMING: FOCUSING ON INTENTIONS

An alternative approach to the nonidentity problem in the animal case would treat
purchasers of animal products just like farmers. Recall our claim that a farmer cannot
properly invoke the fact that he gave an animal life as an excuse for the suffering and
slaughter he then inflicts on the animal. Giving life creates responsibilities, not entitle-
ments. The consumer, by contrast to the farmer, combines the good and the bad into
one: his single act of purchasing animal products signals to the farmer a willingness to
pay money in the future for such products, so the farmer takes the two discrete steps
of breeding the “happy” animal and then unjustifiably exploiting or killing that animal.
Early in this article we tried to make sense of the animals-benefit defense of animal use
by redescribing it as an instance of the nonidentity logic. The consumer’s purchase, we
said, causes both the existence and the exploitation and killing of future animals.

But maybe that framing is too forgiving of consumers. Maybe we can best understand
consumers of animal products as demanding exploitation and killing, full stop. When peo-
ple register their demand for meat, they certainly foresee that animals will be slaughtered
to satisfy that demand. We might thus regard the consumer as an accomplice in the
slaughter. Indeed, we have good reason to think the consumer demands only the slaughter
and not a humane pre-slaughter existence. A thought experiment can help us see why.

Suppose a farmer wants to figure out how many chickens to raise for slaughter and sale
at a new grocery store in his community. Eventually, the farmer intends to rely on market
signals of demand to determine how many chickens to raise for the new grocery store, but
because the store has not yet opened, he decides to conduct a survey. He asks a random
sample of people who live nearby whether they plan to shop at the new store and, if so,
whether they plan to buy chicken there. The survey asks those who answer yes how much
they would be willing to pay for “humanely raised” chicken. Now suppose that another
one of the questions in the survey (inserted surreptitiously by the farmer’s daughter, an
animal rights activist), asks the following: How much would you be willing to pay for
humanely raised chicken if, instead of actually receiving any chicken meat, you were to
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receive semiannual email reports about the satisfying life the chicken you paid for is living at
a sanctuary until the day that chicken dies of natural causes, at which point the farmer
buries her corpse in a dignified manner because chickens who die of old age or other natural
causes do not meet food-safety standards?

Some small number of people might pay enough to support fulfilling lives for the
chickens. That is what supporters of sponsor-an-animal programs at farm sanctuaries
do.76 But those respondents probably don’t even eat chicken. The vast majority of
chicken-eating respondents would find the question bizarre. They are interested in giving
chickens good lives, if at all, only on the way to producing chicken meat for them to con-
sume. And that is true regardless of whether they signal demand via a survey or via pur-
chases. They demand a slaughtered chicken. The chicken’s existence as a living being
before slaughter (or the cow’s existence apart from her production of milk) is a kind of
byproduct of the demand for the meat (or milk or other animal product). Accordingly, we
can fairly treat the consumer as complicit in the farmer’s bad acts toward the animals—the
farmer is the consumer’s agent in directly carrying out those bad acts.

Now, you might say that consumers of animal products do not demand slaughter,
per se. They register a desire for meat, fish, dairy, eggs, leather, and other material goods,
however produced. Consumers of animal products are of course aware that creating these
products harms animals, but they prefer not to give any thought at all to the sad or
unsettling parts of the process.77 So, the objection goes, they demand products they know
come from the exploitation and killing of animals, but they do not demand the exploita-
tion and killing as such. It just happens that there is no way to obtain these products with-
out exploitation and killing. The consumers of animal products do not so much intend the
harm to animals, in this view, as foresee it and proceed anyway.

As Alastair Norcross observed, this counterargument makes a double-effect claim. The
doctrine of double effect posits that an action that foreseeably causes even a very serious
harm may be morally permissible if the harm is merely a side effect of some act intended
to bring about a benefit.78 Just as a doctor may foresee but not intend the death of a

76 See, e.g., Adopt a Farm Animal, FARM SANCTUARY, https://www.farmsanctuary.org/adopt/ (last visited Mar. 17,

2022).

77 Julia Shaw, What the ‘Meat Paradox’ Reveals About Moral Decision Making, BBC (Feb. 6, 2019), https://www.bbc

.com/future/article/20190206-what-the-meat-paradox-reveals-about-moral-decision-making.

78 See Philippa Foot, The Problem of Abortion and the Doctrine of Double Effect, 5 OXFORD REV. 5, 5–6 (1967)

reprinted in PHILIPPA FOOT, VIRTUES AND VICES: AND OTHER ESSAYS IN MORAL PHILOSOPHY 19–20 (1978)

(describing and offering critical analysis of double-effect doctrine). Elsewhere, one of the current authors

proposed a reconceptualization of double-effect doctrine to make it independent of subjective intentions, see

Sherry F. Colb, A New and Improved Doctrine of Double Effect: Not Just for Trolleys, 55 CONN. L. REV.

(forthcoming 2022–23), https://ssrn.com/abstract=4031866, but for present purposes we refer to the

conventional view.
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suffering, terminally ill patient to whom the doctor administers an anesthetic dose suffi-
cient to treat the patient’s pain, so a consumer’s purchase of animal products may foresee
but not intend the exploitation and killing of animals. Yet, as Norcross responded, double-
effect arguments succeed only where the good of the intended action (such as treating the
patient’s terrible pain) outweighs the unintended harm (such as the patient’s hastened
death). In the animal context that is plainly not the case. The harm that people inflict upon
animals by obtaining animal products outweighs whatever additional gustatory pleasures
or fashion statements people can, respectively, enjoy or make by exploiting and killing
animals instead of consuming non-animal substitutes.79

We agree with Norcross that the double-effect argument fails, but we would go further
to say it should not even get off the ground. The terminally ill patient who seeks pain relief
that will foreseeably kill her has an aim independent of her own death: to alleviate her
pain. By contrast, the purchaser of animal products—a roasted chicken, say—seems to
have no aim other than to obtain a dead chicken. Not long ago, a colleague of ours ate
what he regarded as a delicious snack, only to discover afterward that it was vegan and
thereupon announce that the knowledge retroactively made the snack less tasty. That
attitude—reflected in extremely common jokes about supposedly bland or otherwise
unappetizing vegan food—is quite common. It shows that for more than a few consumers
of animal products, the harm to animals is a feature of what they demand, not a bug.

Wait. You might object that our colleague and other animal-product consumers like
him demand the animal products, not the harm to the animals that precedes their appear-
ance on their plates. We grant that the purchaser has an ultimate goal that goes beyond the
desire to simply own dead chickens; he wants to satisfy his appetite for chicken flesh. But
the existence of ultimate reasons does not convert a primary intention into a mere unin-
tended but foreseen consequence. If Joan hires a hit man to kill her former confederate
Albert so Albert won’t testify against Joan at her impending trial for bank robbery, we
would hardly say that Albert’s death is the foreseen but unintended consequence of Joan’s
action aimed at securing her acquittal. Likewise, to demand dead chickens to eat is to
demand the killing of chickens.

In sum, we think we have a powerful argument that purchasing animal products either
does not at all or does not fully implicate the nonidentity problem because farmers can
refrain from slaughtering the animals they have bred into existence and consumers are
complicit in the farmers’ choice not to. Perhaps you disagree. Or perhaps you are persuaded,
but you remain interested in responding to the nonidentity problem in other contexts to
which itmore readily applies.We next consider a potential solution that implicates historical
injustices and our current treatment of animals.

79 See Norcross, supra note 5, at 234.
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V. GROUP-BASED HARM

In 2014, The Atlantic magazine published an article by Ta-Nehisi Coates calling for
reparations to African Americans for the historical injustices of slavery, segregation,
and systemic racism.80 Since then, various politicians and other public figures have echoed
the call.81 Whether to pay reparations, through what mechanisms, and to whom, are all
politically contentious questions with many dimensions that we will not address. We focus
here on the ways in which reparations implicate the nonidentity problem.

One of us (Sherry) is the daughter of Holocaust survivors. Sherry’s father, Ben-Zion,
lived in hiding while operating a secret rescue effort that ultimately smuggled over a thou-
sand Jews (mostly children) out of Poland.82 Her mother, Clara, spent the Second World
War in what was then occupied Czechoslovakia under a false identity, narrowly escaping
capture on multiple occasions. After the war, Ben-Zion and Clara came to the United
States as immigrants. Sherry was born many years later. If the Nazis had not victimized
Ben-Zion and Clara and murdered their families, it is virtually certain that Sherry would
not exist today, given how little it takes to change the trajectory of one particular sperm
cell headed for one particular egg. Likewise, were it not for slavery, most of the African
Americans who live in this country now would almost certainly not have been born. If
their lives are worth living, are they barred from condemning the perpetrators for
wronging them?

The reparations question overlaps only partially with the nonidentity problem.
Certainly, individuals who themselves directly experienced historical injustices need not
confront a nonidentity problem in making their case for restitution. Until her death in

80 Ta-Nehisi Coates, The Case for Reparations, ATLANTIC ( June 15, 2014), https://www.theatlantic.com/magazine

/archive/2014/06/the-case-for-reparations/361631/.

81 Politicians who have endorsed reparations include Senator Elizabeth Warren. Ginger Gibson, Senator Elizabeth

Warren Backs Reparations for Black Americans, REUTERS (Feb. 21, 2019), https://www.reuters.com/article/us-usa

-election-warren/senator-elizabeth-warren-backs-reparations-for-black-americans-idUSKCN1QA2WF. While

seeking the Democratic presidential nomination, Senator Bernie Sanders said he would sign a reparations bill

if he were elected. P.R. Lockhart, The 2020 Democratic Primary Debate Over Reparations, Explained, VOX

( June 19, 2019), https://www.vox.com/policy-and-politics/2019/3/11/18246741/reparations-democrats-2020

-inequality-warren-harris-castro. Vice President Kamala Harris also announced support for reparations as a

presidential candidate. Astead W. Herndon, 2020 Democrats Embrace Race-Conscious Policies, Including

Reparations, N.Y. TIMES (Feb. 21, 2019) https://www.nytimes.com/2019/02/21/us/politics/2020-democrats-race

-policy.html. Other public figures who have made statements in support of reparations include actor Danny

Glover. Nicholas Wu, Ta-Nehisi Coates, Danny Glover Call for Slavery Reparations Before Congress, USA

TODAY ( June 19, 2019), https://www.usatoday.com/story/news/politics/2019/06/19/ta-nehisi-coates-danny-glover

-cory-booker-call-slavery-reparations/1498253001/.

82 An exhibit and documents can be found at Jews Rescuing Jews: The Ben Zion and Clara Colb Collection, U.S.

HOLOCAUST MEMORIAL MUSEUM, https://www.ushmm.org/collections/the-museums-collections/curators-corner

/jews-rescuing-jews-the-ben-zion-and-clara-colb-collection (last visited Mar. 17, 2022).
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2009, Clara received reparations from the German government. Pursuant to legislation
enacted in 1988, the United States paid $20,000 and apologized to each of the surviving
civilians of Japanese ancestry whom the U.S. government imprisoned during World War
II.83 Many African Americans who might receive reparations today grew up during the
Jim Crow era, faced redlining, and have otherwise suffered as the direct victims of racial
injustice.84 Even African Americans born more recently suffer from systemic racism.85

Reparations to all these direct victims generally raise no nonidentity problem; the injustice
for which they would receive compensation did not cause their existence.

Nor do all payments to descendants of victims necessarily implicate the nonidentity
problem. Consider the case of stolen property or expropriated labor. Suppose that Sandra’s
great-great-grandfather Henry was an enslaved craftsman who built elegant buildings and
objects for the people enslaving him. Sandra would not exist were it not for Henry’s
enslavement, but we can nonetheless say that Henry should have received payment and
that if he had, he would have been able to pass on his wealth as an inheritance to his
descendants, including Sandra. Her existence as an individual with a life worth living
should not bar her right to an inheritance. Accordingly, George Sher argued persuasively
that righting wrongs that result from failure to compensate direct victims escapes the
nonidentity objection.86

Reparations, however, do implicate the nonidentity problem insofar as they seek to
compensate people for current disadvantages resulting wholly from a past injustice in

83 Civil Liberties Act of 1988, 50 U.S.C. § 4215 (2018). President Reagan apologized during the signing ceremony.

Remarks on Signing the Bill Providing Restitution for the Wartime Internment of Japanese-American Civilians,

NAT’L ARCHIVES (Aug. 10, 1988), https://www.reaganlibrary.gov/archives/speech/remarks-signing-bill-providing

-restitution-wartime-internment-japanese-american (stating that “this bill has less to do with property than

with honor. For here we admit a wrong”).

84 For a description of redlining, see Terry Gross, A ‘Forgotten History’ of How the U.S. Government Segregated

America, NPR (May 3, 2017), https://www.npr.org/2017/05/03/526655831/a-forgotten-history-of-how-the-u-s

-government-segregated-america.

85 Black applicants, for example, are denied mortgages at far higher rates than white applicants. Jacob Passy, ‘The

Gap in Credit Access Is Growing Along Racial Lines’: Black Applicants Are Denied a Mortgage 84% More Often

than White Peers, MARKETWATCH (Jan. 17, 2022), https://www.marketwatch.com/story/the-gap-in-credit-access-is

-growing-black-applicants-are-denied-a-mortgage-84-more-often-than-white-peers-11642099864. Further,

defendants found guilty of killing white victims are more likely to be executed than defendants found guilty of

killing Black victims. Adam Liptak, A Vast Racial Gap in Death Penalty Cases, New Study Finds, N.Y. TIMES (Aug.

3, 2020), https://www.nytimes.com/2020/08/03/us/racial-gap-death-penalty.html. Evidence also indicates that

Black men who commit the same crimes as white men receive, on average, federal prison sentences twenty

percent longer than their white counterparts. Scott Simon, Research Finds Racial Disparities in Prison

Sentences, NPR (Nov. 25, 2017), https://www.npr.org/2017/11/25/566438860/research-finds-racial-disparities-in

-prison-sentences.

86 George Sher, Transgenerational Compensation, 33 PHIL. & PUB. AFFS. 181, 189 (2005) (arguing against a

“requirement that the individuals to be compensated be the very ones who would have been better off in the

absence of the original wrong”).
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the absence of which they would never have existed. We regard as uncontroversial the
proposition that modern society ought to end practices of discrimination and other forms
of inequity that directly harm current descendants of the victims of historical injustice.
But how can the descendants of direct victims claim, above and beyond the right against
discrimination and oppression, a right to reparations for the modern consequences of
slavery or the Holocaust or any other historical injustice but for which the descendants
would not have existed and led the lives they currently lead, lives worth living? That is a
nonidentity question.

We wish to be clear about the nature of the harm we identify here. Many children of
Holocaust survivors face challenges that result from the physiological adaptations of their
mothers to earlier bouts of starvation.87 Slavery and Jim Crow likewise left specific marks
on everyone they touched in addition to their general impact in shaping society as a whole.
In short, descending from a victim of historical injustice can itself give rise to other
disadvantages.

We have an especially strong intuition that descendants of enslaved people, Holocaust
survivors, and others who suffered historical injustices are entitled to complain about the
harms to them and not just to their ancestors, even though the complainants would not
exist but for the earlier injustices. One way to make sense of that intuition is to rely on a
general answer to the nonidentity problem—such as the utilitarian rejection of
no-harm-no-foul or our own view that one cannot accrue credit for bringing a being into
existence because coming into existence does not benefit anyone. However, as we noted
above, those answers might not have fully persuaded some readers. Is there a more limited
response to the special case of the nonidentity problem involving historical injustices?

Ori Herstein said there is. He explained that because historical injustices targeted
groups rather than just particular individuals, we can avoid the nonidentity problem al-
together. We do so by observing that Jews and African Americans would exist now even in
the absence of the Holocaust and slavery, and those groups would have had greater well-
being along many dimensions than we and they have in the wake of these atrocities. Hitler
wronged Sherry, even though his conduct was likely a but-for cause of her existence, be-
cause he wronged Jews as a group and Sherry is part of that group. Herstein explained that

harm to a group is harmful to its individual members in a way that does not lend
itself to a balancing out with the advancements of those individual[s’] other interests.
. . . [T]he group is harmed by the historic wrongs. And if the current harm to the
group, originating in the historic wrong, can generate a constitutive harm to the
group’s currently living individual members, then the non-identity problem is

87 Tori Rodriguez, Descendants of Holocaust Survivors Have Altered Stress Hormones, 26 SCI. AM. MIND 10,

10 (2015).
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circumvented through the persisting identity of the group. The harm to the group is
maintained throughout the generations and, in each generation, the wrongful harm
to the group also constitutes harm to the individual members of that group. That the
historic injustice to the group is harmful to individuals can make the group harm
morally wrong and may in turn justify rectification.88

To be sure, the focus on group harm raises a potentially contentious question: who
counts as a member of the relevant group? Is former President Barack Obama among
the members of the group of present-day African Americans who suffer constitutive harm
as a legacy of slavery? Can that be true even though the ancestors of Obama’s African
father never experienced enslavement?89 If so, is it because Obama was born and grew
up in the United States as what society codes as African American? What about immi-
grants and the children of immigrants from countries outside of the United States that
held the immigrants’ ancestors in slavery? Would they have a claim for reparations against
the United States? Did Hitler wrong not only Sherry but also the other author of this ar-
ticle (Michael), who is likewise Jewish but whose great-grandparents came to the United
States decades before World War II? Herstein would answer yes to each of these questions
because, as he wrote, “[t]here are ways to enter a group besides being born into one or
having a familial ancestral lineage made up of past group members.”90 Not everyone
would agree, of course, and the issue could be divisive should it become relevant to the
mathematical formula for dividing up a finite sum of reparations.

Relying on the notion of group harm to solve the nonidentity problem raises another
question: what counts as a group? Persecution of a racial, ethnic, or national group is a
paradigmatic case, but could we expand the idea to provide a solution to a broader subset
of nonidentity problems?

Consider the child who will be born blind if Jane conceives right away. It seems
sensible to assume that obstacles specifically confronting blind people result not mainly
from intentional discrimination against blind people but instead from architectural and
other features of our society that simply assume everyone can see.91 Jane’s blind child will

88 Ori J. Herstein, Historic Injustice and the Non-Identity Problem: The Limitations of the Subsequent-Wrong

Solution and Towards a New Solution, 27 L. & PHIL. 505, 529 (2008); see also Ori J. Herstein, Historic

Injustice, Group Membership and Harm to Individuals: Defending Claims for Historic Justice from the Non-

Identity Problem, 25 HARV. J. RACIAL & ETHNIC JUST. 229, 229 (2009) [hereinafter Historic Injustice, Group

Membership].

89 Interestingly, President Obama’s white-appearing mother may have been a descendant of an African man

enslaved in Virginia in the seventeenth century. See Bonnie Goldstein, Obama Descended from Slave Ancestor,

WASH. POST ( July 30, 2012), https://www.washingtonpost.com/blogs/she-the-people/post/obama-descended-from

-slave-ancestor-researchers-say/2012/07/30/gJQAUw4BLX_blog.html.

90 Historic Injustice, Group Membership, supra note 88, at 268 n.132.

91 See Siebers, supra note 59, at 741 (describing the able body as “now recognized as the only body”).
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inevitably suffer so long as society tolerates the structural prejudice that sometimes occurs
despite an absence of animus toward the disadvantaged group.

What about a future generation of people who will be born into a world damaged by
contaminatium’s effects? They comprise a group in the literal sense that there are many of
them, and they all experience the harm of living in a degraded environment. Nonetheless,
some readers might think that roughly contemporaneous birth does not suffice to consti-
tute people the kind of group to which Herstein’s argument applies.

Whatever one concludes with respect to the contaminatium example, members of
one or more animal species raised for human exploitation do seem to fit Herstein’s group
harm paradigm. Many people understandably regard comparisons between the exploita-
tion of animals and slavery and the Holocaust as offensive, but the comparison is more
than apt if one attends to the sheer numbers and to what humans in fact do to animals.
That is not to say that effective advocates for animal rights should make such compar-
isons.92 It is to say that human treatment of animals tracks the pattern of historical
injustices with respect to the essential point: humans deprive cows, pigs, chickens, and
other animals of their liberty, impose physical and emotional suffering on them, and
ultimately kill them, simply because of the group into which they were born—here,
their species.

To be sure, animals do not experience every aspect of oppression that humans expe-
rience when falling victim to prejudice and discrimination. An African American man in
the Jim Crow era who walked in public with his eyes cast down lest he become a target for
a lynch mob claiming he looked at a white woman experienced humiliation as well as fear
and economic disadvantage. So did the European Jews who had to wear stars of David
under Nazi orders. By contrast, when a farmer takes a cow’s babies, the cow experiences
loss but does not feel stigmatized as a cow. So far as we know, only humans and not the
animals whom humans exploit can experience group-based stigma.

But so what? When, during the Rwandan genocide, Hutus massacred babies and chil-
dren too young to know either that they were Tutsi or that Hutus were slaughtering them
for that reason,93 those babies and children nonetheless experienced the group-based
historical injustice. Stigma often accompanies invidious discrimination, but it does not
appear to be an essential feature of the sort of group harm that Herstein identified in
his solution to the nonidentity problem. Accordingly, the concept of group harm provides
an alternative answer to the animals-benefit claim, even if it does not solve those mani-
festations of the nonidentity problem that involve only individuals, not groups.

92 Sherry F. Colb, Decoding ‘Never Again,’ 16 RUTGERS J.L. & RELIGION 254, 262–68 (2015).

93 Virginia Hamilton & Koula Papanicolas, Genocide in Rwanda: Documentation of Two Massacres During April

1994, in DAVID RAWSON COLLECTION ON THE RWANDAN GENOCIDE 1, 7, 12 (1994), https://digitalcommons

.georgefox.edu/rawson_rwanda/.
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CONCLUSION

This article took seriously the claim that people who consume animal products confer a
benefit on the animals bred, exploited, and slaughtered to satisfy their tastes. We took it
seriously by assuming for the sake of argument that such animals have lives worth living.
In conclusion we reiterate that this assumption is false in nearly every case.

We nonetheless indulged the arguendo assumption that some exploited animals have
lives worth living because doing so enabled us to offer a fresh perspective on the noniden-
tity problem. As our mostly interchangeable use of examples involving humans and
nonhuman animals illustrates, moral questions involving the latter implicate such
questions involving the former, and vice versa. Thus, a subsidiary aim of this article is
to bring consideration of animal well-being into the discussion of familiar questions of
human-human morality. Whether we succeeded in this goal with any particular readers
depends on both the strength of our arguments and on those readers’ willingness to look
beyond the blinders of species prejudice.
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